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ABSTRACT

OZEL, Emre; On Human Rights in the Context of Economic Thought: An Alternative
Approach Through the Idea of Public Use of Reason, PhD Thesis, Ankara, 2016.

The dissertation attempts to account for an alternative connection between human rights
and economics. It suggests that this connection involves a comprehensive analysis of
the idea of public use of reason. The fundamental concepts of political economy, such as
civil society and state, are then re-visited within a conceptual framework which is
originally based on Kant’s notion of becoming mature, but at the same time, surpassing

it in the extent of the pluralistic society.

The thesis begins with an investigation of overlapping backgrounds of the idea of
human rights with the idea of public use of reason by focusing on Kantian philosophy,
particularly on the conceptions of autonomy, freedom and categorical imperatives. Next,
it deals with Rawls’s interpretation of the Kantian idea of public use of reason through a
narrow political dimension. The thesis provides an account that place a strong emphasis
on Hegel’s influence on the “political turn” involved in Rawls’s original thought. It is
also argued that the political understanding of public use of reason in the Rawlsian

approach can be considered as a derivative of Adam Smith’s the man within breast.

Marx and Bentham provide two different arguments for the idea of rights of man,
nevertheless since they fail to provide an account of pluralistic society, their arguments
remain inconclusive. The thesis presents a distinct approach to these arguments through
the concepts of public reasoning and pluralistic society. It furthers this approach with an
extensive analysis of human rights and social justice in the context of the capability
approach. It is claimed that the capability approach is reasonably consistent with
Rawlsian political liberalism especially when Nussbaum’s political turn and her updated
list of central capabilities are first considered. Finally, the thesis provides an analysis of
“political turns” among which Rawls has a particular position regarding the influence of

Hegel over his ideas of public reason and reasonableness.



In conclusion, the thesis proposes that a constitutional state in which human rights are
ensured through the political and social institutions is the condition of possibility for
using reason publicly. Nevertheless, this condition is fundamentally connected to the
material conditions of life provided within the economic framework. Such an
interpretation suggests that economics should be considered as a means in providing the

appropriate conditions for using reason publicly.

Key Words
Human Rights, Kant, Rawls, Public Use of Reason, Political Economy, The Capability Approach
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INTRODUCTION

The idea of rights of man or human rights has been central to various controversial
debates since the 19th century and this idea today becomes one of the focal point of
multi-disciplinary research. The question of human rights, violations of such rights,
abuses and coercion has usually been considered as a legal issue even though there are
some other concerns within the domain of economics. Indeed, there is no significant
connection made between such economical concerns and human rights beyond some
particular issues such as property rights or right to development. On the other hand,
there has been also a theoretical confusion within economics on the question of what
human rights is and what are these rights for. Therefore, the idea of human rights today,
as well as the link between such rights and economics, remains partly an unexplored
question and it is thus necessary to show how we can establish this link. The purpose of
this dissertation is to present one possible path, the one that can be followed through the

idea of public use of reason.

Before examining this question, it is necessary to mention two preliminary facts: First,
the scope of research on human rights is large, and the literature written on this idea is
immense and constantly growing; and second, that the critique which I will make is
based on some philosophical foundations of the idea of human rights which might at
first seem inconsistent with the recent debates on economics. Thus, in my dissertation I
follow a narrower examination of those broad ideas and theories. However, 1 will
inevitably support my assertions with recent literature as there were many attempts to
deal with the theoretical confusion. Therefore, this dissertation does not attempt at
analyzing the questions of grand theories, or else, the whole body of work of particular
authors. The methodology that 1 follow will consist of text analysis concerning
particular ideas and discussions which are highly related to the problematic that I am

working on.

In fact, there has been a philosophical trend that is driven by a well-known approach in
normative philosophy influenced by the publication of John Rawls’s works. More and

more theorists found that the more debates were pursued on the issues related to social



justice, human rights and political economy, the more they are led back to the analysis
of similar issues by Kant and Hegel (e.g. Onora O ’Neill, Allen Wood, Charles Taylor,
Paul Guyer, Robert Pippin etc.). Here, I hardly suggest a different way while trying to
shed light on a possible connection between the idea of human rights and economics.
My intention is to formulate my question within the framework first provided within the
Enlightenment era, especially in Kantian and partly Hegelian discussions, particularly in

their discussions of autonomy, self-determination and civil society.

The notion of human rights has been generally considered as individual rights in the
context of economics although there is a great opportunity for an extensive research in
economics where human rights can be purposeful. Because of the fact that there is an
ambiguity regarding human rights debate in economics, I will also attempt at following
the traces of the idea of human rights within the history of economic thought by trying
to get over the arbitrariness of different human rights considerations. It is obvious that
so called rights of man, and some particular approaches in economics as well, are raised
on the ideas that emerged through a certain period in history; namely the Enlightenment
era. The Enlightenment is a period of particular political and philosophical attitude
including a distinct understanding of the individual and civil society as a key element of
the liberties that is particularly based on the notions of autonomy and use of reason. My
main concern here is a particular approach within the Enlightenment debate; the
essential requirement, of becoming mature, of “the emergence from our self-imposed
immaturity” (Kant, 1784) by using our own reason. Hence, the initial inquiry which
guides the entire dissertation will focus on a certain part of Kant’s answer to the
question of What is Enlightenment?. In this context, | keep my concern on a particular
use of reason in order to provide a clear pathway for my dissertation; that is public use
of reason. The idea of human rights analyzed in this dissertation has much in common
with the analyze of the conception of public use of reason together with the notions of
author (Gelehrter) and reading public (Publikum der Leserwelt). What 1 want to
underline here is that the idea of human rights is fundamentally associated with the idea
of public use of reason. In this sense, I set forth the idea that human rights consist of a
particular set of norms that adress the conditions of possibility to use one’s reason

publicly. The motive for drawing such a connection suggests that, in certain respects,



human rights is not just a matter of legitimacy or normative philosophy but, in some

sense, of economic theory.

Therefore, at the core of my examination stands an argument based on the idea of public
use of reason referring to particular texts of Kant, Hegel, Adam Smith, Bentham, Marx,
John Rawls, Amartya Sen and Martha Nussbaum which shall lead to a reconciliation
between human rights and economics. I consider that such a mediation can overcome
the shortcomings of the two preliminary facts that I previously mentioned. Yet, the idea
of public use of reason, I suggest, turns out to be the most critical idea once the
conception of civil society is taken into account. I argue that the relevance of the idea of
human rights for economics is obvious especially when we think of the role of free
markets. This argument, so my claim goes, expands the limits of the central
understanding of human rights as legal rights. Thus, the idea of human rights represents

a unique discourse that inevitably transcends the domain of legitimacy.

However, such a specific philosophical justification of human rights still stays on the
short side when we need to make an examination within the context of economics.
Hence, my intention is to limit the scope of my examination to a narrower political
framework in order to better articulate the idea of human rights with economics. To do
so, I make a link through the Rawlsian idea of public reason presented in the Political
Liberalism, that is deeply inspired by the Kantian idea of public use of reason. Rawls’s
purpose in the Political Liberalism is to set forth the conditions of reasonable social
cooperation in a well ordered society among free and equal citizens; in other words,
reasonable moral or political inequality among citizens depending on an overlapping
consensus which is assured and maintained by public reasoning. Following this line of
reasoning, the conception of reasonableness forms the core argument of the idea of
public reason. The purpose in proposing such an argument is to achieve a possible
reconciliation among the diverse range of ideas through a reflective equilibrium, that is,
to find a political ground for an overlapping consensus and to maintain stability. In this
sense, the way in which Rawls deals with the question of reasonableness towards the
justification of the idea of public reason provides a peculiar approach in my
examination of human rights in the context of economics and thence transforms the

question from having a wide philosophical content into a political one. Once the idea of



public use of reason —and human rights— is examined this way, the issue of freedom
and autonomy becomes indirectly subjected to the determination of economic
circumstances. In this sense, | also make an examination of Adam Smith’s impartial
spectator together with the man within breast. My purpose here is to show the essential
similarities in the conceptions of public reasoning and the man within breast. I argue

that these similarities can also be understood by referring to the economic thought.

In fact, the concept of inalienable and indivisible rights and liberties had been widely
known after the so called universal declarations and there are quite significant
arguments within the history of economic thought related to the idea of rights of man.
This drives me to further my analysis through the critiques of rights of man in economic
thought. In this perspective, I focus particularly on the Benthamian critiques of rights of
man and on the conceptions of emancipation and species-being presented in related
works of Marx. My intention here is to articulate the alternative reading of human rights
made on the basis of idea of public use of reason with political economy analysis in

order to present the conditions of a possible reconciliation.

It has also been a long established tradition to handle this matter together with the
question of justice; particularly social justice. More difficult questions arise when we
consider the relationship of social justice with key elements of basic rights and public
reasoning. My purpose is to conclude my research with an analysis of the concept of
capabilities by providing an additional dimension to the argument on the shortcomings
of the capability approach concerning “the fairness or equity of the processes involved
or about the freedom of citizens to invoke and utilize procedures that are equitable”
(Sen, 2004b, p.336). My analyze particularly includes Martha Nussbaum’s critical

scrutinies which directly relate to the idea of human rights.

Organization of the Thesis
The following chapters attempt at elucidating the connection between human rights and

economics by following the idea of public use of reason.

Chapter One sketch out the broad philosophical background of the idea of public use of

reason by focusing on Kantian philosophy, particularly the conceptions of autonomy,



freedom and categorical imperatives. My aim in this chapter is to point out the
overlapping backgrounds of the idea of human rights with the idea of public use of
reason. To do so, I outline the contemporary human rights debate and explore a
narrower consideration of basic and inalienable rights on the basis of public use of
reason. As a matter of fact, some of the criticisms concerning human rights will not be
taken into account in the first place. For instance in some views, it is asserted that any
list of human rights are historically specific and contingent and they are required to
protect human dignity under certain conditions which significantly belongs to western
societies. In this context, conceptions of human rights change because conceptions of
human dignity, threats to human dignity, all change (See Donnelly, 2013). In some
views, the idea of human rights is simply rejected because human rights is specified as
an ontological error (See Macintyre, 1981). Some theorists have claimed that such
rights are not inalienable because of the fact that the absence of institutional guarantee
of an authority or the lack of de jure recognition leave such rights vulnerable to
violations. The idea of human rights is thus a “hopeless idealism” or “feeble-minded
hypocrisy” (See Arendt, 1973; Hart, 1983). This dissertation does not intend to take part
such a controversial debate. Rather, I focus on a particular form of human rights; an

alternative reading of human potentialities in terms of using reason publicly.

The point I am dealing with here involves a “public” in which members are critical to
the extent that they can write as an author (Gelehrter) and can autonomously
comprehend what they read (Publikum der Leserwelt). This understanding of public
unveils the possibility of an institution that is united by the equal individuals those have
capability to use their reason in this particular way. In this perspective, the distinction
that Kant made between private and public uses of reason plays an important role with
regard to what is then called civil society. Yet, the core of the Kantian understanding of
autonomy is derived from the conception of the freedom of rational beings on the basis
of using reason publicly. Each rational being has capacity to use their reason which
leads to autonomy; hence, each rational being has dignity. Therefore, the question of
dignity, that has also been one of the main justifications for human rights claims, is
formulated as a part of the conception of public use of reason. It is obvious that what

Kant calls dignity is a potentiality peculiar to human being rather than being a natural



fact.

Formulation of the question of using reason publicly shares the same grounds with
categorical imperatives that Kant later discussed in the Groundwork (Kant, 2002) in
which he aims to set forth the fundamental principle of morality. Since human beings
exist as an end in itself, they are members of the realm (kingdom) of ends together with
the realm (kingdom) of nature, in which the former is the realm where human being is
subjected to necessity of reason. Then, my claim is that public use of reason becomes a
matter of reconciliation between the realm of ends and the realm of nature; a matter of
political life. In this sense, the conception of rationality in economics appears to be a
part of the realm of nature where necessity is based upon self-interest in which one’s
main motivation originated by the extent of desires, inclinations or self-love. Such an
approach is stimulated by a variety of “value-free” economic theories. However, we can
find a suitable background to serve the core idea of rationality in economics within one
moral scheme of autonomy that can also bring us again to the idea of public use of
reason. To do so, the Kantian idea of perfect and imperfect duties together with the idea
of prudential reasoning can be taken as a suitable reference to articulate the question of
self-interest into the main framework of the idea of public use of reason. While Kantian
understanding of autonomy does partly include an account of self-interest, the theory in
which John Rawls deals with such a rationality question leads the discussion into a

more specific political framework.

Chapter Two presents a reconstruction of the initial examination of Kantian idea of
public use of reason through a narrower political dimension. I will analyze Rawlsian
reformulation of the Kantian question in which the concept is transformed into the
public reason together with an examination of Rawls’s political turn and the Hegelian
influence on the idea of political liberalism. Accordingly, in the Rawlsian formulation,
public reason requires those citizens who can reasonably be a part of social cooperation
by having ability to make decisions using values and standards in the public level which
others could not “reasonably reject” (Scanlon, 1982, p.116). The idea of public reason
represents a particular type of reasoning on the fundamental public issues contrary to
non-public ways of reasoning which is a part of religious doctrines or comprehensive

philosophical views. It is then a duty of civility to justify the decisions on “fundamental



political issues by reference only to public values and public standards” (See Wenar,

2008).

While Rawls’s grand project in Theory of Justice (TJ) initially shares the same basis
with moral and political principles which had been explored by Kant and Rousseau, in
Political Liberalism (PL), Rawls particularly favors a conception of justice in the
context of democratic society marked by a plurality of reasonable views and values. He
asserts that the concerns of political liberalism is not the concerns of what he calls
Enlightenment liberalism because “political liberalism has not a form only basing on a
comprehensive liberal doctrine founded on reason” (Rawls, 1996, p.xxxvii). That is to
say, he tends to recover the practical “instabilities” of his former theory by re-forming it
without grounding on comprehensive doctrines, but relying on the ideas that “are
present in the public culture” (Ibid., pp.8-9). Such a political turn in Rawls’ thought is
actually based on a political reconsideration of the idea of public use of reason, that is,
within the sole political context to resolve the perplexities in the Kantian approach.
Therefore, through the whole story from 7. to his Lectures (Rawls, 2000), I argue that
we should also consider the Hegelian influence, at least as much as Kantian influence,
especially when we examine Rawls’s turn in terms of his views on the political
relationship of citizens within social institutions. Such institutions , in a way, form our

social world in Hegelian fashion (Gledhill, 2011, p.10).

The practical aim in the PL is much more centered on the use of political tools to
manage unreasonable comprehensive views within a reasonable pluralism to avoid a
controversy over fundamental matters. The main difference of political liberalism with
various comprehensive liberalisms, as well as all other comprehensive views, is the
political context that is very narrow in scope. It covers only a limited public domain
which consists of persons as free and equal citizens so that his idea is not considered to
be ethical but political. The basis of the distinction between the political and ethical or
between a political conception of justice and various comprehensive doctrines within
society leads Rawls to make a clarification on the fundamental distinction between the

public and non-public within the context of his idea of public reason.

In this context, Rawls employs a strategy based on the division of rational and



reasonable, in which the initial idea roots back to the TJ (Rawls, 1971, pp.123-125), in
order to form his political conception of justice in the framework of fair terms of social
cooperation. Rationality refers to a person who chooses a higher satisfaction level then
lower options. As a matter of fact, rational views alone are unable to have an essential
political role in forming a well-ordered society on the basis of an overlapping
consensus. An agreement on principles of justice must appeal also to what Rawls calls
the reasonable. Therefore, reasonableness is a matter of managing relationship of
persons with each other in which all parties have their own specific purposes. In this
sense the “practical aim” of providing a public basis to the PL is to reconcile the diverse
range of ideas through a reflective equilibrium, thus, to find a political ground for an
overlapping consensus and to maintain stability. To achieve such a reconciliation, public
reason has to be remained impartial because of the “practical impossibility of reaching
reasonable and workable political agreement in judgment on the truth of comprehensive
doctrines” (Rawls, 1996., p.63). Indeed, the impartiality is also one of the significant
conception in political economy especially when we consider Adam Smith’s works of
the Theory of Moral Sentiments (TMS) and the Wealth of Nations (WN). As we can
consider that Rawls gives relatively very few references to Adam Smith, it is clear that
the ideas proposed in the TMS and the WN had strongly influenced Rawlsian idea of
public reason within his grand project of justice and political liberalism. This is what I

shall elaborate later in this chapter.

Rawls places his idea of public reason just in the center of the process of forming the
political principles of fair cooperation. This process implies also the existence of a
reading public as in its Kantian definition. The basis of a reasonable action of
reasonable persons who has a sense of justice is justified through a particular
understanding of public. Yet, the matters here which are expected to be resolved by the
use of public reason are only the most fundamental ones, those “matters of
constitutional essentials and basic justice” (Ibid., p.224) which all reasonable people can
agree on. Reasonable people do not have to accept the very same principles of justice.
Thus, the interpretation of the idea of public use of reason within the economic context

appears to be reasonable once the idea is reformed as public reason.

Indeed, if we analyze Rawlsian conception of public reason in a pure Kantian way, such



a reasoning based on political ideas would not be entirely public, nor reasonable. For
Kant, thus, using reason out of any public context is called private use of reason in
which freedom is not the main concern. Kant does not deal with a political society, so
the idea of public use of reason does not require a particular social or political
formation. It applies to any enlightened society through the universal dimension of
categorical imperatives. On the other hand, Rawlsian conception of public reason leads
to a social cooperation among citizens who endorse different fundamental values; or
different ways of pursuing happiness. Such a pluralism in values and conditions leads to
an abstraction of citizens who make their decisions due to their self interests. In this
sense, citizens in a well ordered democratic society are inevitably going to have their
own considerations of good or utility. Indeed, this is the fact of pluralism in the
Rawlsian conception of social cooperation. Thus, the idea of public reason provides a
theoretical framework featuring a combination of individual progress in terms of private
concerns, and social justice in terms of public concerns in corporation with an ethical
aspect. Therefore, Rawls here stands in between of the two realms of Kantian ethics by
mediating the kingdom of nature and the kingdom of ends. In this context, the
conception of public reason exceeds particularly the limited sense of autonomy that we
see in Kantian idea of public use of reason. However, it is obvious that the idea of
public reason involves very little in a broad conception of “individual” whereas a
(narrower) political conception of the individual, a similar understanding as we see in

Kant’s Gelehtrer, has an essential function in the construction of the idea.

Although there has been plenty of studies on the notion of impartiality in economic
thought, it seems to me that the majority of the attention has been given to the public
reason (previously to the original position/veil of ignorance) of Rawls and the impartial
spectator, together with the man within breast, of Adam Smith. Both authors are known
for placing the impartiality at the very center of their theories (particularly in the TMS
and the TJ). Yet, there are also quite significant “political turns” through the body of
work of these two authors. These facts constitue the basis for what I intend to examine
in order to provide an extensive examination on the idea of public use of reason within
the context of political economy. Among the two approaches, the first may be

considered as a milestone in economic thought —known as system of natural liberty—
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that, roughly, is based on the idea of self-interest. We may call it the commercial society
of Adam Smith which the society would produce more than any other society that easily
encourages men to seek ease of body and peace of mind (Smith, 1759, p.181). Therefore
the system of natural liberty evokes the society towards real wealth and greatness
(Smith, 1776a. p.70). In such system, every man, as long as he does not violate the laws
of justice, is left free to pursue his own interest in his own way. The second approach;
grounds on liberalism within a particular conception of justice, or the idea of
overlapping consensus in a pluralist society on the basis of public reason, which is
known as political liberalism of John Rawls. What they have in common is the way
they understand the independence of the individual and, in some extent, the way they
endorse the idea of self-love. Indeed, in both approaches, self-interest is grounded on a
set of moral principles of what brings individuals closer and what leads to sustain the
harmony in society. Thereby, the idea here induces a virtuous social organization
embedded with individualism, at the same time, in collaboration with benevolence and
reciprocity; even though this collaboration seems to be “nonsense” in some views. As
we shall see later, the heart of this part of my examination is much more related with the
question of which criteria Adam Smith and John Rawls prefer in the context of the
possibility of harmony in society enclosed with self-interested parties and how this
criteria is to be weighted when they yield conflicts in social compact. In other words, I
discuss whether the political understanding of public use of reason in Rawlsian
approach can be considered as a derivative of Adam Smith’s the man with in breast or
not. This, therefore, is one of the central subjects of this section. In fact, since there is
still available research scope for finding out more on the question of human rights and
economics beyond the principle of impartiality, my intention is then to further my
inquiry through the discussion in economic thought where the problematic of rights of

man is central.

Chapter Three deals with Marx’s early texts, focusing, on the writings regarding the
question of rights of man and with Bentham’s so-called text Anarchical Fallacies. 1 start
by making a critical review of Bentham’s analysis concerning the idea of human rights
as he criticizes human rights on the issues of the “theoretical errors” and “mischiefs”.

Then I further my review through the Marxian understanding of man and particularly he
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Marxian idea of human emancipation, as Marx, in On The Jewish Question, draws a
theoretical distinction between species being and monad as a center argument against
the conception of human rights in relation with the concepts of market and civil society.
My aim in this chapter is to provide a distinct approach through the arguments of Marx

and Bentham on human rights by reconsidering the idea of public use of reason.

Jeremy Bentham is widely known for his writings on law, economics, politics and
philosophy. Regarding his curious attention on legislation and system of law and
government, he decides to build a theory on the principle of utility or the greatest
happiness principle. Ont the other hand, in his manuscript called Anarchical Fallacies
he critically discusses the idea of rights of man in the context of natural rights. Thus,
the context of the Anarchical Fallacies is much more concerned with a theory of right
that is based on the principle of utility. The main argument in the manuscript has a dual
purpose; the first one is to make a categorical criticism of the 1789 French Declaration
(DRM) and the other one is to provide an alternative theory of rights together with the
“greatest happiness” idea whereas the latter is much less mentioned in the manuscript
comparing to the former. Nevertheless, it is obvious that Bentham proposes his ideas on
the basis of the essentiality of a legal system and government to maximize the greater
happiness for the greatest. In this context, actions can only be valuable depending on
their utility; the good is the maximization of pleasure and the minimization of pain. So,
utility is formulated as an easy-to-measure device within a more general theory of
happiness. Following this line of reasoning, the duty of the government is to maintain

the greatest happiness of the greatest number.

For Bentham, without government there will be no liberty, property or security and
hence no rights. He thus refuses the idea of natural rights because of the fact that they
are imaginary rights; “from real law come real rights [...] from imaginary laws come
imaginary ones” (Bentham, 1843b, p.523). Human rights, for Bentham, are essentially
different from real rights produced within a framework of “real” law. It is thus
impossible that a legal system of law shall cover such natural duties mentioned in the
declaration of rights of man. In this regard, I tend to partly share Bentham’s approach on
natural rights concerning the debate of rights of man. Providing an adequate

justification for human rights requires, to some extent, a measure which as a matter of
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fact includes the conceptions such as autonomy, dignity, liberty and equality. Since my
reasoning is based the idea of public use of reason apart from the natural rights
discourse, the question of human rights that is examined in this dissertation refers to a
specific quality or set of qualities which all human beings essentially possess as a
potentiality of reasoning. Therefore I analyze Bentham’s criticisms under two topics; (1)
the essential problematic in the relation between rights of man and natural rights and
then (2) his theory on a system of law which is essentially based on the utility principle.
My aim in this section is to examine the latter in order to provide a basis for my inquiry
on Marxian critique of rights of man in which human rights, within the conception of
civil society, are criticized as a part of economic domain in relation with the wtility
principle. My concern in this argument is to follow in the steps of Marx by formulating
his idea of species being. In other words, I seek to find a reconciliation within the idea

of human emancipation.

Indeed, Marx suggests a broader context to clarify the issue of human emancipation in
relation with civil society in most of his earlier writings. I thus focus on his
classification in the concept of emancipation which he initially mentioned in On The
Jewish Question. To do so, after analyzing the utility principle of Bentham, I further my
examination of public use of reason with a review of Marxian political emancipation
which is considered as a level in the emancipation process realized only within civil
society. | suggest that the whole theory of emancipation in his critique of human rights
can be considered as a very useful guideline to place the idea of public use of reason
into political economy featuring a criticism of the utility principle. That is to say, the
idea of species-being, together with the re-examination of human rights through the idea
of public use of reason, can play a key role in a possible reconciliation of human rights

and political economy.

In On The Jewish Question, although Marx asserts that political emancipation causes
alienation of man, he admits that this level of emancipation is necessary when we
consider the background of human emancipation. He considers the conception of
alienation, derived from Feuerbach, as an ambiguous situation in the politically
emancipated state in which man is divided into two parts as an abstract species-

being/citoyen in his socialized life and then a monad/bourgeois in his individual life.
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However, for Marx, the most significant feature of man’s activity is shaping the nature
through the use of social institutions. This feature provides a purpose to man in his
actions and thus man and institutions constitute the whole together; “man is no abstract
being squatting outside the world. Man is the world of man, the state, society” (Marx,
1970, p.131). In this manner, man as an individual cannot be isolated from the society in
which he exists. Social world is the place where man develops his own powers to realize
himself as a species-being. Man freely transcends the necessity of physical needs and
discovers new needs and wants. This fact, for Marx, constitutes the essential distinction

between animals and humans.

Indeed, political state, where man’s human powers are oppressed by inhuman order that
man has no control over it, where his real needs and necessities are determined totally
independent from his own assessments, and thence where his human life and existence
is ignored, is a system in which man is far from being autonomous social being. In this
context Marx indirectly suggests a transcendental view in a Kantian sense on the issue
of the conditions of the possibility for man to live as a species-being. In this regard, it is
my claim that the idea of human emancipation appears to share the same background
with Kantian idea of public use of reason as (1) Marx draws a course of progress in his
theory which appears to be similar —in terms of the form of the progress— with the
process of becoming mature in the Kantian approach and (2) Marx deals with the idea of

species-life like Kant does with the idea of “mature” man of Enlightenment.

Accordingly, it is my suggestion that the idea of human rights indirectly assures the
bourgeois in his pursuit of happiness because of the fact that private concerns constitute
an inevitable part of becoming mature. On the other hand, since the conception of
autonomy necessarily requires an emancipation from external guidance, public use of
reason embodies the capability to be a part of economic activity within civil society in
order to achieve self-realization. In this sense, rational choice is transformed into
reasonable choice under the regulation of principles guided by human rights in order to
ensure the freedom of public use of reason. This is where human rights is linked with
economics since these rights are considered as claims of a minimum set of requirements

in order to ensure using reason publicly.
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In Chapter 4, 1 further my examination with an extensive analysis of human rights and
social justice in the context of the capability approach. My aim is to re-consider
capabilities within the framework of public use of reason. Here I demonstrate the
indirect but very important relation between the idea of human rights and economics
through the capabilities and freedoms. The capability approach in its present form has
been pioneered by Amartya Sen (See Sen 1980, 1984, 1985a, 1985b, 1987, 1992, 1993,
1995; Dreze and Sen 2002) and Martha Nussbaum (See Nussbaum 1988, 1992, 1995,
2000, 2002a, 2003a) and it has influenced a broad range of research domains. Although
it is widely used in technical or applied studies, the discussion has always been more on
the philosophical side. The concept of capability is essentially based on the question of
abilities of people in terms of their “doings” and “beings” rather than fulfillment of
desires or self interest in the course of happiness; or to the extent of economics,;
income, expenditures and consumption. The argument of the capability approach, in
brief, is concerned with the question of entitlements provided people to pursue and
embrace their own purposes that they have reason to value instead of focusing on the
maximization of utility alone. In this context, some aspects of the capability approach
can be traced back to where the idea of public use of reason is also rooted (see

Nussbaum 1988, 2003b and Sen 1993, 1999).

The notion of capability has been used in different manners within the general
framework of the capability approach. For instance, Amartya Sen uses this term in its
singular form, that is, there is only one capability set (See Sen, 1993a; 1999a; 1999b;
2004a; 2008) available for each individual. This single capability set consists of a
combination of various functionings that can be either mere potentialities or actual
doings or beings. On the other hand, Martha Nussbaum uses the term in its plural form
and considers these potential functionings as capabilities (See Nussbaum 1995a; 1997a;
2002; 2005a; 2005b). In such use of the term, capabilities are classified within a list in
which individual’s overall freedom bonded to a number of more specific capabilities.
While the normative aspects that both versions hold are very closely related as they
share the same fundamental principles, they actually present distinct versions of the
capability approach and have different purposes in their approaches as they have

different philosophical accounts. Nussbaum’s “capabilities” theory distinguishes itself
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from Sen’s in one crucial point, that is, the “issue” of listing the capabilities which leads

to further differences like the “basic” capabilities and then human rights.

Indeed, any comprehensive list of capabilities is available within the general framework
of Sen’s approach. Rather, he draws some essential difficulties in making such a list
because of the fact that a “cemented list of capabilities” (Sen, 2004a, pp.78; See also
Sen, 2005) would not be able to meet the requirements of public reasoning and the
formation of social values, or else, it is hardly possible to determine the relative weights
and importance of the different capabilities within a lexical order. In this sense, fixing a
list of capabilities would be insufficient to include the various purposes in different
times. For example, it is possible to select a list of “very elementary capabilities for
assessing the extent of poverty in some countries” (Sen, 2004a, p.79) whereas a thicker
list might be needed for other purposes. On the other hand, Martha Nussbaum remarks
that any institutional scheme related to justice should be assessed on the basis of the
degree provided through a certain set of capabilities which she defines as the ability to
engage in “the central elements of truly human functioning”. For her, such entitlements
are derived straightforwardly from the idea of “human worth or dignity” (Nussbaum,
2000b, pp.73-74). Accordingly, Nussbaum provides a lengthy list of the ‘“central
capabilities” (Life, Bodily Health. Bodily Integrity, Senses, Imagination and Thought,
Emotions, Practical Reason, Affiliation, Other Species, Play). My concern here is not
the question whether such a list is necessary or not. What interests me is the possible
integration of the public use of reason as a central capability into the general framework
of capabilities. Hence my question is much more related to the capability of public use

of reason and the freedoms which this central capability involves.

There is plenty of research showing the relation between the capability approach and
Rawlsian theory of justice. However, it is my claim that the idea of capability is
reasonably consistent with Rawlsian political liberalism especially when we consider
Nussbaum’s updated list of “central capabilities™ and its relation with political
conception of justice. Despite its “thick vague” origins, I believe that Nussbaum’s

“political” project can better serve as a bridge between the idea of human rights and

1 The central capabilities list has been revised; see the latest version in Nussbaum, 2007, pp.76-78.
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economic thought. In this sense, my intention is to deal with Nussbaum’s version of
capabilities approach and her turn to political liberalism. In this context, one of my
purpose in this chapter is to offer a brief overview of the capability approach and its
relation with political liberalism of Rawls. On the other hand, as earlier chapters were
devoted to the development of an alternative account of public use of reason, in this
chapter I aim at showing a more convincing connection of human rights and economics.
To do so, I focus on the origins of “political turns” among which Rawls has a particular
position regarding the influence of Hegel over his political thought. However, this
chapter hardly attempts to cover a full critique of Hegel’s philosophy. Rather, in this
chapter I seek the traces of Hegelian ideas within the Rawlsian conceptions of public

reason and reasonableness.

If we keep this influence in mind, then, it seems to me, much of what has always
seemed irrelevant to economics begins to make more sense. My hope is that it does at
least give some reasons for thinking that the idea of public use of reason gives the
human rights discussion a new approach by reconsidering their application to issues in

economics that remain unsolved.
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CHAPTER 1

REVISITING THE RIGHTS OF MAN

1.1. INTRODUCTION

Human rights have been discussed extensively for a long time in academic literature.
When philosophers and researchers in relevant fields deal with human rights, they
usually tend to first examine the core idea behind it. Here, I do not suggest any different
way in my dissertation. My claim is that the idea of human rights has always been
connected to certain ethical theories in which I try to follow one particular approach
where philosophy of human rights has great potentiality to contribute to political
economy. So this chapter attempts at providing basis for a bridge between two bodies of
literature by presenting a philosophical justification for human rights rather than opting

for entirely legal justification.

The purpose of this chapter is to cover an extensive examination of human rights in the
context of the Kantian idea of public use of reason. The starting point of this
examination is the analysis of the conception of becoming mature discussed in Kant’s
famous text “What is Enlightenment?” (Kant, 1784). My intention here is to focus on a
particular form of human rights through an alternative reading of human potentialities in
terms of using reason publicly. That is to say, the point I am interested in involves a
public in which members are critical to the extent that they can write as an author
(Gelehrter) and can comprehend what they read (reading public/Publikum der
Leserwelt). Such an understanding of public requires a society which consists of equal
individuals who have capability to use their reason in a particular way. Since this view
of public reason that I examine is developed by Immanuel Kant, I try to make an
analysis toward a further understanding of the relationship between Kantian philosophy
and the idea of human rights. Therefore, the idea of human rights to be analyzed in this
chapter has much in common with the analysis of the conceptions and ideas that are
proposed within the general framework of Kantian philosophy. Yet, this chapter will
also include an extensive overview of human rights in the context of the declarations

and relevant texts.
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This chapter is set up as follows. In Section 2, I outline a short review of the idea
of human rights by focusing particularly on the “universal” declarations, treaties and
definitions. In this way, I expect to provide a brief sketch of the discussion on human
rights which is relevant to my main line of research. I also give some attention to the
objections which have been raised within contemporary human rights debate. The
overview of such controversies sets the stage for my argument on the relation between
the idea of public use of reason and human rights in further sections of this chapter. In
Section 3, I make an analysis of the idea of public use of reason and its relation with the
Enlightenment. There, I discuss how Kant had introduced his view of public use of
reason and in particular how he defined the relation between Gelehrter and Publikum. 1
also present the publicity condition that is suggested within the general framework of
the idea of the public use of reason. Then, Section 4 aims at demonstrating the particular
place of the idea of public use of reason in the Kantian philosophy. In this section I
argue that the moral underpinnings of the idea behind public reasoning is provided
through the framework of categorical imperatives and prudential reasoning. In what
follows, I show the conditions of possibility of using reason publicly for self-interested
parties those who are already members of the civil society. Finally in the last section, I
analyze Kant’s views of human rights in the context of his understanding of the right
(Recht) and the lawful state (Rechtsstaat). Then I set out the relevant aspects of

Rawlsian political liberalism, in particular his idea of public reason.

1.2. THEORY AND PRACTICE OF HUMAN RIGHTS
1.2.1. Human Rights as an Idea

The rights of man, what we call today human rights, had become prominent after early
texts and declarations of human rights such as 1776 Virginia Declaration of Rights
(VDR) and 1789 Declaration of the Rights of Man and the Citizen (DRM) (which I call
former declarations) and it has substantially been known after 1948 Universal
Declaration of Human Rights (UDHR) and 1966 International Covenants of Civil and
Political Rights (ICCPR) and Economic, Social, and Cultural Rights (ICESCR) and
1993 Vienna Declaration and Programme of Action (VD) (which I call latter
declarations). However, there is an evident difference between basic structures of

former and latter declarations. While the ideas of natural rights and social contract
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constitute the fundamentals of the former declarations, the latter declarations is based on
the idea of use of reason itself. Since the idea of self-evident rights defended in the
former declarations is something certainly different than what I am trying to point out, I
tend to keep them separate in my examination. The inalienability of these rights is
directly justified by the consideration of rights as natural endowments. I will discuss
further the question of natural rights in the third chapter where 1 analyze Jeremy

Bentham’s criticism of the rights of man.

Nevertheless, I take both former and latter declarations into account in a limited sense
as there are some common points that they share. Those rights refer to the most central
feature of human persons that they are “born and remain free and equal in rights”
(DRM, Article 1). Since they are all free and equal members of the society, “they
cannot, by any compact, deprive or divest their posterity; namely, the enjoyment of life
and liberty, with the means of acquiring and possessing property, and pursuing and
obtaining happiness and safety” (VDR, Article 1). These are the claims for a certain
living condition that is justified through some distinct qualities that all human beings
have and the exercise of such rights can only be limited if these limits are “determined
by law” (DRM, Article 4). Indeed, this is the point of origin of the idea of human rights
where all humans are considered as “beings” those who have ability to use their own
understanding, or use their reason, so that they should live in a free and equal society
directed by rule of law as free and equal members. In this sense, even the former
declarations share the core idea of human rights with the universal declaration through

the conception of “use of reason”.

On the other hand, there has been a large number of agreements, covenants and legal
documents which are also based on the principles set forth by the idea of human rights.
Thus, analyzing the nature of such documents related to human rights would also help
us to clarify the question of what human rights are. In his comprehensive work on
human rights, Elliott (see Elliott, 2011) introduces an extensive coding of 779 human
rights instruments from 1863 to 2003 concerning the formal institutionalization of
human rights which includes the number of drafted human rights instruments, most
significant kind of violations and increase in the number of particular rights over time.

Figure 1 and Figure 2 display both yearly and cumulative number of human rights
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instruments and declarations which were drafted and opened for signature from 1863 to
2003. Due to this research, international human rights instruments remarkably increase
just after the second half of the 19th century. Between 1863 and 2003, 85% of all
recognized instruments were drafted from the 1940s onward which indicates the fact

that human rights can be considered as relatively recent historical phenomenon.
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Table II displays the essential ideas or virtues that provide the basis for the provisions of
human rights instruments. This table shows us that human rights instruments are mostly
based on moral conceptions such as dignity, freedom, equality or fairness. Yet, we see
another significant increase in human rights instruments just after the UDHR. Indeed,
the UDHR offers plenty of refined propositions that mostly derived from former texts
related to human rights. However, the UDHR also presents a significant change in the
tradition of human rights; it is no more an “independence” or “citizenship” act as its
premises. Rather, it is a mature text on the essence of human rights where ethical
considerations are particularly concerned. The UDHR also leads to the adoption of
subsequent covenants like the ICCPR and the ICESCR in 1966 (which were enforced in
1976). Through these instruments, the idea of human rights has become more influential

in the global arena.
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TABLE II. Uldmate virtues and aspirations

Frequency of Percent of all Percent of all
VirtuelAspiration mention mentions instruments (N = 145)
Equality/Non-Discrimination 52 24.9 35.9
Multilateralism/State Cooperation 39 18.7 26.9
Human Dignity and Diversity (respect for) 28 13.4 19.3
Peace/Solidarity/Tolerance 24 11.5 16.6
Fairness/Justice/Equity 19 9.1 13.1
Freedom/Liberty/Independence 11 5.3 7.6
Sovereignty/Non-Interference 8 3.8 5.5
Rule of Law/International Instruments (respect for) 8 3.8 5.5
Democracy/Pluralism/Non-Partisanship 7 3.4 4.8
Environ. Preservation/Sustainable Development 6 2.9 4.1
Development/Economic Growth and Efficiency 4 1.9 2.8
Moral Well Being/Religiosity 2 1.0 1.4
Transparancy/Accountability 1 0.5 0.7
Totals 209 100 100"

1 . . . . L
Percentages exceed 100 because the categories are not mutually exclusive; each document can specify more than one virtue or aspiration.

It is again claimed in the UDHR that all human beings are “born free and equal in
dignity and rights” because they are “endowed with reason and conscience” (UDHR,

Article 1).

All human beings thus have “the right to life, liberty and security of person” (UDHR,
Article 3) and everyone has responsibility to act within confines of law “for the purpose
of securing due recognition and respect for the rights and freedoms of others and of
meeting the just requirements of morality, public order and the general welfare in a
democratic society” (UDHR, Article 29-2) Furthermore, it is particularly expressed that
everyone, as human being, has potentialities to develop their own personalities in accord
with their personal purposes and plans of life. Since “dignity and the free development
of his personality” (UDHR, Article 22) is the main concern, it is essential to maintain a
fair standard of living in the framework of economic, social and cultural rights. Finally,
“everyone has duties to the community in which alone the free and full development of
his personality is possible” (UDHR, Article 29-1). Such a duty refers to acting as free

(and mature) members in society.

In this context, a right is considered as a human right when it is covered by some set of
permissions, entitlements, and prohibitions which are directly connected to the
condition of being human. For example in the ICCPR it is stated that “these rights
derive from the inherent dignity of the human person” (ICCPR, Preamble) while in the
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Vienna Declaration it is stated that “all human rights derive from the dignity and worth
inherent in the human person” (VD, Preamble). A person is entitled to these rights
whatever his/her ethnicity, nationality, personal characteristics, political tendency, belief
or feelings are. Such rights have priority over all other rights and they can be taken to
describe a more general political framework. This is why the idea behind human rights
has also a central role in making constitutions, international agreements or covenants. In
this manner human rights serves both tasks of protecting and empowering individuals to
live their own worthwhile lives. They are recognized as “a common standard of
achievement for all peoples and all nations” (UDHR, Preamble) because “human rights
and fundamental freedoms are the birthright of all human beings; their protection and

promotion is the first responsibility of Governments” (VD, Section I, Article 1)

The most important aspect of the idea of human rights is its explanation of why such
rights are fundamental since they refer to a particular quality or set of qualities which all
human beings essentially have as a potentiality, that is, “all human rights will come
under one or the other of these three overarching headings: autonomy, welfare (minimal
provision), and liberty. And those three can be seen as constituting a trio of the highest-
level human rights” (Griffin, 2008, p.149). Indeed, the main rationale behind the idea of
human rights in the context of human rights documents is based on the conception of
autonomy and it, in its philosophical sense, refers to a particular property, among others,
which distinguishes human being from all other beings. Following this line of
reasoning, human beings —unlike other beings—, “do not have a nature that is
determined in advance; they are self-creators” (Ibid., p.31). Such a “self-creation” is the
process itself that is guided by reason. My claim is that when we deal with reason in the
context of human rights, we will naturally follow the Kantian explanation of public use

of reason.

1.2.2. Disagreements and Objections

The idea of human rights discussed in this chapter has also been a part of a controversial
debate on fundamental questions. For example it is claimed in some views within the
discussion of human rights that any list of human rights is historically specific. This is

because they claim to protect human dignity under certain conditions which are actually
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relevant to western societies. In this view, conceptions of human rights change “because
conceptions of human dignity, of the subjects of human rights, and of the threats to
human dignity, all change” (Donnelly, 2013, pp.17, 26-27). It is difficult to assert one
strong foundation for human rights as there are multiple, or inconsistent, foundations;
“but those justifications appeal to ‘foundations’ that are ultimately a matter of

agreement or assumption rather than proof” (Ibid., pp.20-21).

In some critics, the idea of human rights is simply rejected because of the claim that

human rights have ontological errors within themselves:

The best reason for asserting so bluntly that there are no such rights is indeed of
precisely the same type as the best reason which we possess for asserting that there
are no witches and the best reason which we possess for asserting that there are no
unicorns: every attempt to give good reasons for believing that there are such rights
has failed (Macintyre, 1981, p.69).

It is also argued that the protection of those rights are necessarily related to a legal
recognition by a government or institution. In other words, the question is whether
human rights are legal rights or not. Because human rights are defined as
inalienable/innate rights, however, lack of any guarantees —lack of de jure recognition—
that presumably provided by a government or institution makes such rights vulnerable
to alienations. In this context, Hanna Arendt criticized the very idea of human rights as a
“hopeless idealism” or “feeble-minded hypocrisy” (Arendt, 1973, p.269). Such an
inconsistency in human rights, in her view, can only be resolved by the recognition of
the most basic right of all; the “right to have rights”. Because “loss of national rights
was identical with the loss of human rights” (Ibid., p.292). Arendt’s idea of right to
have right is an attempt to re-frame human rights through a practical-political
perspective by simply transforming them from moral rights into positive rights. Having
such political freedom maintains a realm in which people can be recognized as equals in
the political deliberation which is achieved through practice: “We are not born equal, we
become equal as members of a group on the strength of our decision to guarantee
ourselves mutually equal rights” (Ibid., p.301). The deprivation of human rights is thus
senseless if the legal recognition (or right to have rights) is not achieved. A similar
argument is also made by H. L. A. Hart. In his view, the idea of right without legal

recognition is nonsensical and liberty can be secured only by establishment of real
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rights through a legal system:

There are no rights anterior to law and no rights contrary to law, so though it may
express a speaker’s feelings, wishes, or prejudices, the doctrine of natural rights
cannot serve, as utilitarianism can, as an objective limit rationally discernable and
discussable on what laws may properly do or require. Men speak of their natural
rights, said Bentham, when they wish to get their way without having to argue for
it (Hart, 1983, p.186).
It 1s not easy to provide detailed explanations to such “perplexities” of human rights.
Yet, such an attempt would exceed the limits of this dissertation. I will thus try to
eliminate that sort of conceptual confusions by placing the Kantian idea of public use of
reason into the very center of my examination. My intention in doing this is to avoid

providing an explanation to broad meaning of dignity.

1.3. KANT’S IDEA OF PUBLIC USE OF REASON AND BEYOND
1.3.1. The Enlightenment and Use of Reason

The conceptions of use of reason and understanding have long been in discussion since
the beginning of ancient philosophy. However, this discussion played a particular role in
the Enlightenment in which the social transformation of society started through the
ideas of individual progress and —particularly— use of reason, that is, “exercising the
reason in all matters” (Descartes, 1909-14, Part II). Indeed the Enlightenment is
significantly known by its particular concern with reason together with a new
consideration of civil society and state. Thus, the idea behind human rights, and
economics as well, is strongly connected to the Enlightenment. In other words, the
questions that we are dealing today with human rights and economics are somehow
fruits of the ideas originating from the Enlightenment era. In this sense, concerning the
idea of human rights, I tend to focus particularly on the question of use of reason and its
relation with the conceptions of the civil society and the state in the context of political
economy. My claim is that the question of the conditions of possibility for human rights
and its connections to economics is better examined in the context of the Kantian idea

of public use of reason.

However when we are concerned with economics, it is usually assumed that liberties

and freedom of self-dependency are directly linked to the choices which are made in a
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rational way. Autonomy, in this context, has been considered as a feature of an abstract
rational individual and has always been a part of value-free debate. Providing such a
formal framework for “atomized” society leads us to distinguish civil society from
public sphere where civil society emerges as a realm formed by self-centered
individuals who are principally concerned with only their own well-being. This value-
free attitude and procedural considerations often goes along with certain political
approaches. However I hardly suggest that kind of approach. Rather, I try to follow a
more Kantian —and partly Hegelian— discussion on the question of the Enlightenment.
For example, Habermas considers civil society as a public sphere of citizens who are
able to engage in free and open discussions. In this sense, the development of civil
society appears as a matter of fulfillment of the incipient promise of the Enlightenment
project (Habermas, 1996, pp.327-329). Such a consideration provides an extensive
explanation for the Enlightenment project. On the other hand, for Foucault, the
Enlightenment can be considered as an open-ended project (See Foucault, 1984) where
we must do nothing but make use of reason (Rdsonieren). Kant for example states that
“the very existence of reason depends on that freedom; for reason can claim no
dictatorial authority” (Kant, 1781, p.348). German translation of the word Rdsonieren
which Kant uses in his philosophical texts refers to the use of reason for a particular
end; “Résonieren is to reason for reasoning’s sake” (Foucault, 1984, p.36). Foucault
stresses that Kant, in most of his works, takes Rdsonieren as a central element in order
to define this ongoing process as “internal teleology of time and the point toward which
history of humanity is moving” (Foucault, 1984, p.37). On the other hand, O’Neill,

concerning the principle of reason, states that:

Nothing will count as a principle of reason if it demands submission to some
unvindicated authority; anything that does count as a principle of reason must be
one that all can follow. The principles of reason are those that can secure the
possibility of inter-subjectivity. Kant does not ground reason in actual consensus,
or in the agreement and standards of any historical community; he grounds it in the
repudiation of principles that preclude the possibility of open-ended interaction and
communication (O’Neill, 1990, p.194).

An examination on Enlightenment requires a basic analysis of the dynamics of this
movement in which the role of each individual as responsible members directly affects

overall process:
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I do not know whether we will ever reach mature adulthood. Many things in our

experience convince us that the historical event of the Enlightenment did not make

us mature adults, and we have not reached that stage yet. However, it seems to me

that a meaning can be attributed to that critical interrogation on the present and on

ourselves which Kant formulated by reflecting on the Enlightenment. (Foucault,

1984, p.50).
Therefore, reason provides a particular type of freedom; the ability to use own
understanding, or in Kantian words; “Sapere Aude!”. In this context, Kant defines the
Enlightenment as “man’s emergence from his self-imposed immaturity” (Kant, 1784,
p.1). The word “immaturity” (unmiindigkeit) refers to the need of external
determination. Accordingly, man is capable to liberate himself by using his own
understanding; by refusing external determination. In this sense, human rights in the
Kantian sense consists of moral claims for respecting that kind of autonomy or claims
for maintaining fair conditions in order to be able to use reason. The notion of dignity,
together with reason, has been a key element in making such claims. However, although
there is a tendency to consider dignity as a natural fact, I tend to take dignity as a fruit of

reason. In this sense, freedom appears to be a matter of dignity, that is, the potentiality

of using one’s own reason without external guidance; a matter of worthiness to be

happy.

1.3.2. Kantian Idea of Public Use of Reason

The conception of use of reason, as mentioned above, constitutes the key point of
Kantian understanding of the concept of autonomy. Accordingly, Kant makes distinction
in the use of reason and tries to point out a certain way of using reason. There are two
certain ways of use of reason; (1) public use of reason and (2) private use of reason, of

which he clearly endorses the freedom of public use of reason:

Nothing is required for this enlightenment, however, except freedom; and the
freedom in question is the least harmful of all, namely, the freedom to use reason
publicly in all matters (Kant, 1784, p.2).
Kant, in his answer to the question of “What is the Enlightenment?” [Was ist
Aufklarung? (Kant, 1784)] in the Berlinische Monatschrift, tries to elaborate the

characteristics of this era. To do so, he first refers to the state of being immature in

which people is to accept the external authority of others; to be directed in cases where
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the use of reason is needed. Immaturity, for example, is being confined by a book that
takes the place of our understanding, a pastor who takes the place of our conscience, or
a physician who decides for us what our diet is to be. However, for Kant, it is a
responsibility for people to avoid being in a state of immaturity. It is possible only by a
process that is directed by an inherent potentiality of mankind, that is, the courage of
using one’s own understanding which “finally even influences the principles of
government, which finds that it can profit by treating men, who are now more than

machines, in accord with their dignity” (Kant, 1784, p.6).

Dignity here in its Kantian use refers to the potentiality of using reason publicly. This is,
however, far more demanding than the one in natural rights discourse since the process
of becoming mature generates obligations towards those with whom individuals do not
engage in the public level; “Consequently, only a few have succeeded, by cultivating
their own minds, in freeing themselves from immaturity and pursuing a secure course”
(Kant, 1784, p.1). Therefore, every rational being has a duty of freeing itself from

immaturity even though “a public can only attain enlightenment slowly” (Kant, 1784,

p-2).

Kant’s distinction between private and public uses of reason has an important role in the
process of becoming mature especially when we consider his account of publicity. In
this sense, members of a society that consists of scholars (Gelehrter) and reading public
should be free to criticize all matters in a particular way. Such a freedom can only be
exercised when these same individuals conceive themselves as the citizens of a
cosmopolitan society. Thus, the tension between cosmopolitan and civil (or public and
non-public) society appears to be one of the most important matters in Kantian analysis

of the Enlightenment.

1.3.3. Background of “An Answer to the Question: What is Enlightenment?”

The Berlinische Monatsschrift, published between 1783 and 1796, was one of the most
important figure of the Enlightenment. Kant, like other contemporary scholars, has
various essays published in the Berlinische Monatsschrift. These essays provide us an
extensive point of view regarding Kant’s idea of public use of reason. First, we can get a

clear definition of the Enlightenment and then we can go further on the issue of use of
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reason by making distinction between public and private uses of reason in order to
distinguish civil (biirgerliche) from cosmopolitan (weltbiirgerliche). For example in his
essay “Idea for a Universal History from a Cosmopolitan Perspective”, Kant tries to
give a response to a note of Johann Schultz published in the Gothaische Gelehrte

Zeitung where Schultz mentions to the “idea” of Kant:

It is a favourite idea [Lieblingsidee] of Herr Professor Kant that the ultimate goal of
the human race is the establishment of a perfect constitution. He desires that a
philosophical historiographer would undertake to write a history of humanity from
this perspective in order to show whether humanity has come closer to this final
goal at some time, has strayed from it at others, and what still remains to be done to
achieve it (Schultz, 1784; quoted in Kuehn, 2001, p. 288).

Then, a couple of months after, Kant refers to this analysis in a footnote of the

Cosmopolitan Perspective:

A statement printed in the short notices in the twelfth issue of this year’s

Gothaische Gelehrte Zeitung (1784), based, no doubt, on a conversation of mine

with a scholar who was passing through, compels me to provide the present

clarification, without which the statement would make no sense (Kant, 2006; p.3).
Kant, afterwards, writes the second essay “What is Enlightenment?” as answer to an
essay of Moses Mendelssohn in the Berlinische Monatsschrift in order to clarify the
perplexities concerning Mendelssohn’s duality of “man of man” and “man of citizen”.
Moses Mendelssohn in his essay previously (September 1784) answered to the very
same question of “What is Enlightenment?” and defined enlightenment as one of the
“modifications of social life” that bring a person “into harmony with the destiny of
man™?. On the other hand, Kant also wrote his essay on the Enlightenment to find a
definition for the term “the Enlightenment” which had often been examined in the
journal but rarely provided a clear description. While Mendelssohn considers the
conflict of the “Enlightenment of man” and the “Enlightenment of the citizen” as a
philosophical obstacle, Kant reformulates this duality by replacing the “enlightenment
of man” with “public use of reason”. Thus, for Kant, “what Mendelssohn had called the
‘enlightenment of the citizen’ was a matter for the ‘private’ use of reason” (Schmidt,
1989, p.269). In this sense Kant states that “the freedom in question is the least harmful

of all, namely, the freedom to use reason publicly in all matters” (Kant, 1784, p.2). Kant

2  Translated by James Schmidt (Schmidt; 1996, p.53) from the original text “Ueber die Frage: was heifit
aufkldren?” in Berlinische Monatsschrift 4, 1784, 193-200.
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here considers the public as a realm in which universal exercise of one’s reason can be
achieved. In other words, one participates to the public sphere as long as he is a free-
individual and that is clearly what distinguishes it from one’s social role in the

community:

But by the public use of one’s own reason I understand that use which someone
makes of it as a scholar before the entire public of the world of readers. What I call
the private use of reason is that which one may make of it in a certain civil post or
office with which he is entrusted (Ibid., p.2).

On the other hand, private use of reason serves the function of citizen in society as
being a teacher, pastor or else —contrary to general understanding as “one’s self-
centered nature”. Since private use of reason refers to the state of being critical about
one’s own (particular) role as a member of society, such a reasoning should be
restricted. For Kant, anybody who is in a “private” speaking position is to be bounded
by the limits of personal opinion. That is to say, Kant’s use of “private” is meant to be
the deprivation of certain rights as in the case of a pupil who is not allowed to express
himself on the issues of course hours or the instruction methods. Kant, in his
formulation of private use of reason, seems to be inspired by a relevant Prussian rule set

in 1776:

While clergy may write whatever they please in theological or philosophical

articles addressed to the reading public, they must be careful to distinguish these

scholarly opinions from their responsibilities as representatives of the church in

their parishes (quoted in Schmidt, 1989, p.290).
On the other hand, public use of reason refers to being in a state of thinking of
institutional matters such as writing a lecture as a scholar (Gelehrter). The term
Gelehrter 1s generally translated as scholar —or in some documents as savant. But
concerning the Kantian use of the term, it is more convenient to understand it as the way
of reasoning as an author who is not restricted to express himself. Thus, wisdom or the
level of knowledge has no purpose in such explanation. The Gelehrter expresses
himself by means of writing to a public in accordance with his own understanding.
Writing, here, is the method of the Gelehrter in postulating his constructive thoughts
carefully regarding the errors in public. For example, in the early period of
Enlightenment, or late into the eighteenth century, the republic of letters (respublica

literaria) was established to provide long-distance communication among intellectuals
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that consists of a group of scholars, scientists, authors etc. who were all staying in touch
through publishing books and articles or exchanging letters. In this period the diffusion
of the ideas to the public had significantly increased. Therefore the model that Kant
proposes concerning the interrelation between Gelehrter and the reading public
resembles the relations among this specific social class which was formed by educated

intellectuals of its time.

Kant’s model presupposes a certain type of free exchange among these enlightened
authors in a particular type of academic contest. For example a manuscript written to be
sent for a competition is supposed to be anonymous in order to ensure the impartiality
of the jury until the decision has been made. This means that sending a manuscript is
enough to be an author as well as to belong to the jury. Thus, this kind of evaluation
process provides an advantage of openness to a larger public and lets readers contribute
actively to the debate as an author. We can see that Kant tries to implement that kind of
collaboration into his Enlightenment model. However Kant uses the term of Gelehrter
in order to address a more general “reading world” rather that a local community. This
is because Kant does not specify any set of qualifications or personalities for the
Gelehrter, such as academic capabilities or languages that he can speak. So that it is not
a matter of ignorance or intellectuality. Instead, the term calls for a person who has
advanced to the world of publishing which is the world much more comprehensive in
scope than an understanding of a particular audience of oral speech sharing the same
place and time with its author. Rather, it seems that Kant refers to a potentiality of world
of readers that we might call an enlightening public to the extent that all available
authors and readers are included. Thence, such a comprehensive approach provides a
much more inclusive and divergent understanding of “public”. The members of reading
public, as well as Gelehrter, are positioned to not bind themselves to special

qualification or permission so they are not distinguished by their capacities.

1.3.4. Public Use of Reason and Publicity

The terminology that Kant uses in his works is of course directly associated to the
general intellectual language in his day. Thus, my concern here is the context in which

Kant uses the terms “public” and “private” regarding the publicity condition. As
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mentioned above, one of the most central argument in “What is Enlightenment?” is the
distinction of the public and private uses of reason. Following this line of reasoning,
Kant elaborates the publicity condition by referring to the terms Gelehrter and reading
public. There is, on the other hand, a significant number of references to the term of the
public [or 6ffentliche, Publiko, Publici (see Laursen, 1986)] in the literature of his time.
For example, the editors of the Berlinische Monatsschrift, the journal that published
Kant’s “What is Enlightenment?” had thanked das Publikum for their anticipation in the
introduction to the first issue in January 1783 (Biester and Gedike,1783): “The preface
to the first issue of Wieland’s Der Deutsche Merkur in 1773 referred often to the taste
and judgment of the entire class of educated men as the Publikum” (Wieland, 1773;
quoted in Laursen, 1992, p.217; see also Birgel, 1997). Or for example, by November of
1784, after Kant had sent his manuscript to the publisher but before it was published,
Schiller states in announcement of the Rheinische Thalia that: “I write as a citizen of the
world, who serves no prince [...] The public [Das Publikum] is everything to me, my
education, my sovereign, my confidante” (Laursen, 1986, p.587; see also Hocks and

Schmidt, 1975).

It is obvious that what Kant means by “freedom to public use of reason” is something
beyond the claim of liberty to publish for all scholars. He insists that such an idea of
freedom involves a greater public in which “greater freedom is afforded to those who
are not restricted by an official post” (Kant, 1784, p.2). So that we can see how Kant
tries to propose an extensive approach on the idea of freedom’. It is my claim that the
notion of Gelehrter in Kant’s discourse has a similar function as a metaphor that Adam
Smith’s use of the conception of the man within breast. 1 discuss this later in the Chapter
2. On the other hand, Kant uses another term called publicity, that refers to the
deliberation process in the political level, which is connected to his idea of public use of
reason. Kant mentions the importance of publicity in Toward Perpetual Peace as part of
a transcendental principle of politics. Accordingly, maxims should meet the publicity
criteria in order to be considered as “just”: “All actions that affect the rights of other
human beings, the maxims of which are incompatible with publicity, are unjust” (Kant,
3 Actually, Kant could not stay consistent with his claim regarding Gelehrter and reading public. Just after

publishing Religion Within the Limits of Reason Alone, he experienced a theological censor because of the

inconvenience of the king Frederick William. Then Kant wrote to the King to assure him not to write on religion

again. This letter was later published in the Preface to The Conflict of the Faculties. In this text, Kant
reformulates his account on the freedom of public use of reason and publicity with a much more narrower sense.
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2006, p.104). Publicity here appears to be related with a kind of institution where the
ideas can be freely shared and exchanged. So publicity is formulated as a form of
political communication within a philosophical framework in which “without it there
would be no justice (which can only be thought of as publicly proclaimable), and thus
no right, since right can be conferred only by justice”(Kant, 2006, p.104). The principle
of publicity here is formulated in order to provide solutions for the issues like rebellion,
strikes, legally binding treaties and even matters of international relations. Therefore the

publicity condition leads people to merge their ends with other peoples’ ends:

For if they can attain their end only when that end is made public, then they must

also conform to the general end of the public (happiness), and it is the proper task

of politics to attain this harmony (to make the population satisfied with its

condition). But if this end can be reached only through publicity, that is, by

dispelling all mistrust toward the maxims of politics, then these maxims must also

be in harmony with the right of the public, for it is in public right alone that the

ends of everyone can be unified (Kant, 2006, p.109).
In the public level, no one is entitled to a specific or official position so that the ideas
shared in public sphere represents the widest common interest. Herein, Kant provides an
egalitarian account of public sphere in which freedom of public use of reason has an
important role. Hence, maintaining liberty for the public use of reason is crucial for the
members of a critical Enlightening public to avoid themselves from falling into the
immaturity. The essential idea in such use is quite cosmopolitan: as members of a

society of the world citizens (Weltbiirgergesellschaft), people ought to use their reason

publicly for the general interest of everybody in order to achieve the Enlightenment.

1.4. PUBLIC USE OF REASON AS AMORAL THEORY

1.4.1. Kantian Moral Discourse

The idea of becoming mature has a direct connection with the idea of “moral” law that
aims at maintaining the conditions of availability of using reason publicly. Accordingly
Kant states that “the criterion of everything that can be agreed upon as a law by a people
lies in this question: Can a people impose such a law on itself?” (Kant, 1784, p.4). In
this sense, the formulation of the question resembles the “imperatives” which Kant first
discussed in Groundwork of the Metaphysics of Morals. Kant’s aim in the Groundwork

is to find out the fundamental principle of morality what he later calls “categorical
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imperative”: “Act only in accordance with that maxim through which you can at the
same time will that it become a universal law” (Kant, 2002, p.37). Kant elaborates his
ethical point of view and his account of autonomy and freedom in their practical sense

within the framework of these “imperatives”.

In the Groundwork, Kant sets forth the categorical imperatives in three complementary
parts in which there is one “of which unites the other two in itself” (Ibid., p.37). The
first of the three sections of the unconditional imperatives addresses the universal form
of the maxim; “So act as if the maxim of your action were to become through your will
a universal law of nature”(Ibid., p.38). The first formulation of categorical imperative is
proposed as a justification of availability that if synthetic propositions could accord with
a priori judgments. Here, epistemological examination constitutes the first pillar of the
imperative. The second formulation is related with the conception of end in itself: “Act
so that you use humanity (Menschlichkeit), as much in your own person as in the person
of every other, always at the same time as end and never merely as means” (Ibid.,
pp-46-47). The third formulation implies the conception of harmony by following the
second one: “as the supreme condition of its harmony with universal practical reason,
the idea of the will of every rational being as a will giving universal law” (Ibid., p.49).
Finally the categorical imperative states; “Act only in accordance with that maxim
through which you can at the same time will that it become a universal law” (Ibid.,
p.37). Kant defines the necessary end as “something whose existence in itself had an
absolute worth, something that, as end in itself” (Ibid., p.45). Then, he simply proposes
that:

[N]ow I say that the human being, and in general every rational being, exists as end
in itself, not merely as means to the discretionary use of this or that will, but in all
its actions, those directed toward itself as well as those directed toward other
rational beings, it must always at the same time be considered as an end(Ibid.,
p.45).
This is the core idea which leads to the second (then, to the third) formulation of the
categorical imperative. The categorical imperative, as a maxim, implies three features;
the first formulation represents the form, the second supplies the matter, then the last

formula maintains the harmony of laws in accord with the kingdom (realm) of ends.

Kant states that:
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The concept of every rational being that must consider itself as giving universal

law through all the maxims of its will in order to judge itself and its actions from

this point of view, leads to a very fruitful concept depending on it, namely that of a

realm of ends (Ibid., p.51).
As Kant justifies his idea step by step, I will try to follow in his steps to figure out the
relation between the imperatives and the idea of public use of reason, and ultimately
their relation with political economy and human rights. Kant begins the first section of
the Groundwork with an examination of the idea of good will. He is concerned with the
conception of good will to justify the moral worth of an action and, in particular, to
provide an explicit account to the maxim of a good will: “There is nothing it is possible

to think of anywhere in the world, or indeed anything at all outside it, that can be held to

be good without limitation, excepting only a good will” (Ibid., p.9).

Kant’s conception of good will is not what it is used in general as a statement of
benevolence. Good will is not implicitly specified as a will that does good, rather as a
will that does right. In accord with the concept of good will, he asserts the concept of
duty in order to develop the concept of good will since he claims that duty contains the
good will. However, he argues first that a good will is not a matter of performing an
action that conforms with duty. He defines du#y as “the necessity of an action from
respect for the law” (Ibid., p.52). However, the concept of from duty —and the good will
—, involves an action that is performed not in conformity with duty but performed from

duty.

I also set aside the actions which are actually in conformity with duty, for which,

however, human beings have immediately no inclination, but nevertheless perform

them because they are driven to it through another inclination. For there it is easy

to distinguish whether the action in conformity with duty is done from duty or from

a self-seeking aim. It is much harder to notice this difference where the action is in

conformity with duty and the subject yet has besides this an immediate inclination

to it (Ibid., p.13).
My suggestion, then, is that public use of reason is a part of good will in a sense that the
actions coming after using reason publicly conforms with the condition of action from
duty. The conception of duty that we are dealing with here refers to the responsibility of
being a member of the realm (kingdom) of ends in which members act in accordance
with the above principles (three formulations). In contrast, the realm (kingdom) of

nature is the place where actions are possible only “in accordance with laws of
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externally necessitated efficient causes” (Ibid., p.56). Hereby, human being belongs to
both kingdom of nature in terms of necessity of nature and kingdom of ends in terms of

necessity of reason.

Kant has a long list of explanation concerning duties which are relevant to the good will
(See, Ibid., pp. 13-14). For example, “to preserve one’s life is a duty”, however, one
also “has an immediate inclination to it”. Preserving one’s life for its sake “still has no
inner worth”, and thus, the “maxim has no moral content”. In that case, the inclination
of protecting one’s own life conforms to duty however it is not an action that is
performed from duty. By contrast, to preserve one’s life, even under miserable
conditions that obstructs a tasteful life, “is not from inclination or fear, but from duty:
then his maxim has a moral content.” Then, “to be beneficent where one can” is a duty,
however it is important that beneficence must not “take an inner gratification in
spreading joy around others”. In such a case the action conforms to duty; however it has
no true moral worth. If one is beneficent not from inclination but from duty then the
action has moral worth; this is because it is purified from inclinations. Finally, “to
secure one’s own happiness is a duty” while that “can easily become a great temptation
to the violation of duties.” For him “all inclinations are united in a sum” under the idea
of happiness and thus “all human beings always have of themselves the most powerful
and inward inclination to happiness.” However, there still remains “a law, namely to
promote his happiness not from inclination but from duty” as in the case of a person
with gout that “if his general inclination to happiness does not determine his will, if for
him, at least, health does not count as so necessary in his reckoning” (See, Ibid., pp. 13-

14).

Accordingly, the point here is not to achieve the highest level of happiness, rather, good
will appears to constitute “the indispensable condition even of the worthiness to be
happy” (Ibid., p.9). Kant furthers his account of happiness by making its definition as
“power, riches, honor, even health, general well-being, and the contentment with one’s
condition” (Ibid., pp. 14-15). He calls happiness as complete satisfaction of all one’s
needs and inclinations. Happiness is simply getting what you want through counsels of

prudence and therefore cannot be one’s ultimate end. However Kant argues that:
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No-one can compel me to be happy in accordance with his conception of the
welfare of others, for each may seek his happiness in whatever way he sees fit, so
long as he does not infringe upon the freedom of others to pursue a similar end
(Kant, 1991, p.74).
In this context, the concept of self-interest as used in economics can not be an end in
itself however it is an integral part of the duty of securing happiness. Therefore, duty in
Kantian explanation is a matter of worthiness to be happy; or —in articulation with my
examination—, using reason publicly in the pursuit of personal happiness. In this sense,

the public use of reason appears to have a function in the reconciliation of the realm of

ends and the realm of nature.

1.4.2. Public Use of Reason and Self Interest

The concept of autonomy is, of course, central to the Kant’s ethical discourse while it is
used in a totally different purpose than the use of autonomy or “rational choice” in
economics. It is meant, by “rational”, a more individualistic conception of autonomy
where one’s main motivation is driven by the extent of desires, inclinations or character.
This individualistic approach to autonomy is stimulated by a variety of economic
theories which are claimed to have a non-moral account of human beings and have the
capacity to analyze autonomy that reflects the natural facts regarding self-interest.
However, I tend to stick with the argument that there is a possibility in which Kantian
prudential reasoning might serve as a conception of personal autonomy (See more;
Waldron, 2005). According to this argument, we can find a suitable background to serve
the core idea of rational choice, and economics as well, within one moral scheme of
autonomy approach which can also bring us again to the idea of public use of reason. To
do so, Kantian idea of “perfect and imperfect duties” together with the idea of
prudential reasoning, mentioned in the Groundwork and again in the Metaphysics of
Ethics (in some translations “Metaphysics of Morals”)*, can be taken as a suitable
reference in order to articulate the question of self interest into the main framework of
“use of reason”. In this context, the imperfect duties of self-perfection and prudential
reasoning have a central importance in the examination of different understandings of

autonomy.

4 There are two well-known translations of Kant’s Die Metaphysik der Sitten (see Kant, 1796 and Kant,
1996); I include both translations in my references as they have complementary parts to each other.
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Kant, in the Metaphysics of Ethics, makes distinction between (1) duties of right and (2)
duties of virtue, in which (1) requires (external) enforceable legal framework while (2)
does not, so persons can choose how to fulfill them. Then, he distinguishes two forms of
duties of virtue as perfect and imperfect duties. They basically differ in method
regarding fulfillment of the duty (strict and meritorious duties). Perfect duties of virtue
require the adoption of particular ends, whereas imperfect duties of virtue allow
individuals to choose the end depending on the conditions of adaptability. For example,
respect, in the context of the principle of respect, is a perfect duty of virtue, because to
respect dignity of others is in accord with treating humanity as an end. On the other
hand beneficence (charity/mercy), is an imperfect duty of virtue, because it has not a
law-giving position though it can still be adapted to the categorical imperatives as a

maxim.

Finally, Kant distinguishes two forms of imperfect duties. They are, basically, duties to
be fulfilled through self-perfection and happiness of others. The imperfect duty of self-
perfection involves the cultivation of one’s natural talents. He divides these natural
talents into three sub-categories (Kant, 1796, pp.261-265): (1) powers of mind
(mathematics, logic, science and philosophy), (2) spirit (memory, imagination, learning,
and taste) and (3) body (gymnastics in the strict sense). As this is a very general
categorization, it is clear that what Kant means by talent is something highly complex
and comprehensive compared to the meaning of the word “talent”. On the other hand,
happiness of others is a matter of willing a benevolent action in accord with the duties
of beneficence, sympathy and gratitude. Beneficence, for example, is the duty to help
people pursuing their ends, so that their ends become our ends. Kant here implicitly
integrates a sort of “rational choice theory” into his model through the forms of
imperfect duties; self-perfection and beneficence toward others. These two duties
constitute a conception of personal autonomy together with the supreme principle of
considering human being as an end in itself. Accordingly, in Kantian formulation of
imperfect duties, one can enjoy individual freedom through one’s own inclinations
while cultivating oneself and taking care of the happiness of others. So that, one does
not need to sacrifice all other (individual) ends to meet the criteria of imperfect duties,

or in other words, one can limit such duties for meeting the individual needs:
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Which of these natural perfections may be the more eligible, and in what

proportion, when compared with the remainder, it may be his duty to design them

as his ends, must be left to the private reflection of each individual, who will

decide according to his taste for this or that kind of life, and according to the

estimate he may make of his ability, whether he should follow some handicraft, or

a mercantile employment, or become a member of a learned profession (Kant,

1796, p.263).
Since Kantian autonomy does partly include an account of self-interest, his main
concern is mostly directed to the supreme principle of morality as the requirement of
pure practical reason. Kant seems to attach considerably so little importance to an
extensive discussion on other type(s) of practical reasoning as he states in the preface to
the Groundwork that his ultimate aim is to find a suitable foundation for moral
philosophy. In this respect, Kant’s model of the moral law does not enclose prudential
(practical) reasoning, however it is somehow integrated into the framework of moral
reasoning. In fact, Kant’s justification of duties of virtue as duties to others’ and one’s
own perfection in terms of happiness, relies upon the idea that individual well-being is
also a part of our ends. Therefore, it seems that these prudential concerns which are
impossible to ignore in our actions have a crucial role in the determination of maxims.
Prudence presents a particular exercise of practical capacity, however, it doesn’t mean
that these motives of self-interest are only motives in our action (or will). Such motives
(or prudence) should stay within the moral framework. Therefore, prudential pursuit in

one’s plan of life should be reasonable (in the Rawlsian sense) to get a moral permission

(See Rawls, 2000, pp. 164-167).

Kant stresses that while prudence is not a mere purpose of (practical) reason, reasoning
of human beings are always open to affects of self-interest which possibly forms the
maxims in a practical manner through happiness. Accordingly, in the Groundwork, he
asserts that when a rational being enjoys a free will, his actions are guided by
principle(s). This means that rational being is not attached to any external guidance but
to a general rule as a principle determined through pure practical reasoning. However,
Kant, in the Religion within the Limits of Reason Alone (Kant, 1934), where he argues
the predispositions of good and evil, claims that human nature has an essential tendency
to be good as well as to be evil at the same time. Accordingly, predisposition to good
includes three other predispositions divided due to their functions: (1) predisposition to

animality “may be brought under the general title of physical and purely mechanical
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self-love, wherein no reason is demanded” (Ibid., p.16). Such self love is directed by
motives of (a) self-preservation, (b) the propagation of the species, through the sexual
impulse and then (c) for community with other men, i.e., the social impulse. The second
predisposition to good is (2) predisposition to humanity which “can be brought under
the general title of a no doubt physical but yet comparing (for which reason is required);
that is to say, we judge ourselves happy or unhappy only by making comparison with
others” (Ibid., p.16). Finally the third predisposition to good is (3) predisposition to
personality which is “the capacity for respect for the moral law as in itself a sufficient
incentive of the will” (Ibid., p.17). It is clear that Kant tries to integrate all three of these
predispositions into his general theory of morals without ignoring any of them.
Although there are some contrary arguments within the general body of Kant’s works, it
is obvious that Kant deals with the concept of prudence as a distinctive feature of
rational being that is principally out of pure moral concerns. Kant asserts that “in the
case of virtue these obstacles are the natural inclinations which may come into conflict
with the human being’s moral resolution” (Kant, 1785, p.200). Under all these
conditions, we can manage our instincts by means of reason —through the public use of

reason— and resolve such conflicts then finally unite our different ends within harmony:

Natural inclinations, considered in themselves, are good, that is, not a matter of

reproach, and it is not only futile to want to extirpate them but to do so would also

be harmful and blameworthy. Rather, let them be tamed and instead of clashing

with one another they can be brought into harmony in a wholeness which is called

happiness. Now the reason which accomplishes this is termed prudence (Kant,

1934, p.42).
Such external factors like inclinations (habits, desires, etc.) occupy a particular place in
our reasoning and judgments for the sake of our happiness, since satisfying all of our
desires as inclinations is not equated with happiness. Inclinations thus partly constitute
our reasoning in the reconciliation of our competing desires to achieve happiness. In
this context prudence’ (Klugheit) is the concept that Kant uses in the Antropology to
describe the “skill at using other human beings to further his own ends” (Kant, 2006,
p.165)°. In the Groundwork, Kant furthers his account of prudence with a footnote by

distinguishing “worldly prudence” from “private prudence” in which;

5 Originally he refers prudence in the Groundwork. See Kant, 2002, p.32.
6  See Anthropology from a Pragmatic Point of View- Parrow notes
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The first is the skill of a human being to have influence on others in order to use

them for his aims. The second is the insight to unite all these aims to his own

enduring advantage. The latter is really that to which the worth of the first is

reduced, and about someone who is prudent in the first way but not in the second

way one can better say that he is clever and sly, but on the whole imprudent (Kant,

2002, p.32).
Kant considers the prudential reasoning as a reasoning that covers individual motives
within one united idea of “highest good”; happiness. Although the function of prudence
is not merely to maximize the self-interest, inclinations, for Kant, “can be brought into a
tolerable system” so we must “let them be tamed and instead of clashing with one
another they can be brought into harmony in a wholeness which is called happiness”
(Kant, 1934, p.42). Kant here does not only refer to mere pleasure or fulfillment of
selfish needs, rather he suggests a harmonized model of selfish desires which are limited
within the framework of moral law. On the other hand, apart from the moral law, all
determining principles of the will are empirical so that they are a part of the principle of
happiness. Thence, the pursuit of happiness is guided by the principles which help us to
qualify the various level of desires and inclinations. However, the supreme principle of
morality cannot solely guide us in the determination of principles for the pursuit of

happiness, but, it is the experience, power of judgment and self-esteem that guide

towards a successful pursuit of happiness.

Kant furthers his account on happiness through counsels of prudence such as “diet,
frugality, politeness, restraint, etc., of which experience teaches that they most promote
welfare on the average” (Kant, 2002, p.35). Prudential reasoning here is similar to the
reasoning within the context of personal autonomy, or rational choice, that is, “the
material of our lives, the substantive happiness we pursue, comes from forces we can
neither create nor (as Kant eventually came to admit) eradicate. Moral agency brings a
kind of unity to our lives that prudential agency alone could never bring” (Schneewind,
1996, p.290). Having said that, even Kant himself seems to seek for an explanation of
how to integrate such autonomy into the moral law. Otherwise, the gap between
personal and moral autonomy would remain unbridged. Because any principle of
happiness remains uncertain, or a “wavering idea”, as these principles are not “an ideal

of reason but of imagination.” (Kant, 2002, p.53)
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Kant argues that the source of happiness is the realm (kingdom) of nature and the
endowments that nature provides us are “always burdensome to a rational being” (Kant,
1785, p.148). Because of this, a rational being tries to find “a deliverance from the
manifold dissatisfaction in which all these wants entangle him” (Ibid., p.171).
Therefore, just because of the uncertain nature of prudential reasoning, Kant appears to
hesitate whether to include the principle of happiness in his supreme model. However,

we can still assume that:

[Plersons can be and often are regarded as having conditional value, too, insofar as
they are regarded as useful, likable, lovable, or admirable [...] So we can and
necessarily often do treat others as means to our ends, as good insofar as they are
useful to us. When we think of people in terms of their skills and abilities, as in
business, we often regard them as more or less ‘marketable’ and their time as
having a price. Kant does not hold that this is morally wrong (Sullivan, 1989,
p-196).
In this context, Kant appears to hardly provide a particular treatment for the issues of
what we call economics today. However, we can find the conceptions of false humility
or servility that can be considered as a part of economics discussion. Kant mentions to
the acts such as becoming “the slaves of other men" or to be “trampled under foot by
others with impunity” (Kant, 1796, p.252). Then, he argues the exploitation of labour
through an ethical perspective; “[I]f a man for gain or profit submits to all indignities
and makes himself the plaything of another, he casts away the worth of his manhood
[...] moreover, if a man offer his body for profit for the sport of others [...], he throws

himself away” (Kant, 1963, p.118).

For Kant, we make ourselves a mere means to others’ self-esteem unless we are to be
aware of our dignity. However, being in a particular position with others concerning
economic relations, for example seeking for a wealthy life, does not violate the principle
of autonomy: “A person can, indeed, serve as a means for others, by his work, for
example, but in such a way that he does not cease to exist as a person and an end”
(Kant, 1997, p.124). The claimed perplexity concerning the reconciliation of the
accounts of prudence and the supremacy of moral law now is getting clearer because of
the fact that Kant suggests a framework in which rational beings are bounded with both
moral and prudential imperatives. Therefore, I tend to consider Kant’s account on

prudence and its interrelation with autonomy as an important part of a more general
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discussion of the idea of human rights. Since the principle of respect requires a
consideration of rational being as an end in itself, it covers both duties of right and
duties of virtue in which there are imperfect duties as fulfillment of individual needs and
seeking for personal ends. Therefore, there should be no contradiction between self
interest and the moral law because of our capability to decide the proportion through a
sense of harmony. It must be noted that such a “thick” moral theory in its deepest
essence goes beyond the purpose of this dissertation. However, the idea of public use of
reason, and Kantian understanding of prudence in particular, provide a framework that
is well suited to human rights discussion in the context of economics. In this sense, here
I further my examination of Kantian philosophy through an analysis of Kantian

understanding of human rights.

1.5. KANTIAN ANALYSIS OF THE RIGHTS OF MAN

In the Perpetual Peace, Kant mentions the idea of human rights as “God’s most sacred
institution on earth” (Kant, 1991, p.101). The idea of such an institution is based on a
cosmopolitan understanding of political deliberation and solidarity. In this sense, Kant’s
account can be taken as an alternative to a more pragmatic or legal approach to human
rights. On the other hand, the justification that I defend shares partly the same
background with contractarian theories as I will follow the steps of Rawlsian approach.
My intention here is to examine the role of right in Kantian discourse that “begins with
our natural concern with morality and uses the contractarian framework to specify and
draw out the implications of that concern. Contractarianism, in this case, is advanced as
a way to articulate the content of morality” (Sayre-Mccord, 1999, p. 255). In this sense,
Kant’s approach to rights of man can be seen as an attempt of a moral-philosophical
explanation of rights as a categorical imperative. Since the moral law and the idea of
right (Recht) are inter-related concepts in Kantian philosophy, they are united under a

system of constitutional state as two complementary parts:

The law of nature ought not to be divided, as is often done, into natural and social,
but into natural and civil or municipal: the first is called private, the second public
law; for to the state of nature, not social institutions, but the civil or municipal, are
to be opposed. In the state of nature, society need not be awanting, but only that
civil society, securing by public institutions the rights of man; and that is the reason
why the natural is called private law (jus privatum)*—After this follows a course
of theoretical law, which omitting, we arrive at ethics or morals strictly so called
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(Kant, 1796, p.189).

The idea of right (Recht) constitutes an important part of Kantian analysis of rights of
man. Recht in German language has a broader meaning than its English translation as
right. Recht refers to both the individual legal entitlements and the legal order of justice.
In this context, to guarantee individual rights within a legal framework is a duty in its
Kantian sense. Such a system is necessary for people in order to be able to live together
because “the external practical relation of person to person, in so far as the actions of
one may affect or influence another” (Kant,1796, p.178) which might cause coercion or
discrimination within the society. Kant’s approach to Recht thus has a dual basis: on the
one hand, the idea of human beings as equals in dignity that constitutes the ethical
grounds; on the other hand, the idea of a just system of legal rights that constitutes the
political grounds. Then the right of freedom forms the supreme principle of the entire

system of right.

For Kant, freedom is the only birthright which refers to the independence from being
constrained by another’s choice; freedom “belongs to him [man] by force of his
humanity; and is independence on the will and co-action of every other in so far as this
consists with every other person’s freedom” (Ibid., p.185). However such an
understanding of freedom should be taken together with its three subordinating parts in

order to constitute the universal principle of legal order:

Subordinate to this supreme idea, and included under it, are the rights 1. of
equality, i.e., the title not to be held bound to others beyond what they are in their
turn bound to; consequently the right of everyone to be my own master (sui juris):
2. The right to be regarded as legally innocent and, guiltless, in so far as no one has
been injured by his use of his freedom: 3. Lastly, the right to do to every man
whatever implies nothing derogatory to that others rights, as, for example, to
exchange one’s ideas and opinions with another, to tell or promise somewhat, and
that whether true or untrue, whether sincerely or insincerely; for it is the province
of the other to believe or discredit what is said —to accept or decline what is
promised (Ibid., p.186).

Freedom and equality thus constitutes two complementary parts of the supreme
principle. This state of coexistence is one of the most significant part of Kant’s
conception of Recht. Maintaining a just order provides equal freedom for everyone as

well as it leads to a public recognition of the dignity. The important point here is the

distinction that Kant makes between moral law and legal rights; legal rights are subject
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to enforcement while it is not the case for the moral law. For him, “law” is the rule of
right and it is “a law imposing no doubt obligation, but which does not exact the
determination of choice by the contemplation of the obligation” (Ibid., p.179).
Therefore “if a certain use of freedom is a hindrance to freedom universal, i.e., unjust
and wrong, then co-action preventing such misuse of freedom goes to establish freedom
according to a universal law, i.e., is just or right; and consequently law has in itself a
right to co-act him who attempts to violate it” (Ibid., p.179). This “co-action” is legit
only when the protection of freedom is needed. Apparently, Kant makes a distinction
between the domains which he calls “ethical” and “juridical” since they are essentially
interconnected but not identical. However, these two domains are lexically ordered so

that the ethical domain has superiority over the juridical one:

But woe to the legislator who wishes to establish through force a polity directed to

ethical ends! For in so doing he would not merely achieve the very opposite of an

ethical polity but also undermine his political state and make it insecure (Kant,

1934, p.87).
Legal rights, as enforceable rights of freedom, can only guarantee the freedom of choice
(Willkiir) rather than the freedom of will (Wille). The term “choice” here does not mean
that this legal framework can be changed in this or that way since rights are indeed
unalienable. In such a system, people, as citizens, mutually recognize their equal
freedom. This process of recognition thus can be driven under a particular type of
society. The idea here is very similar to the original position of John Rawls; a system
where the people decides basic principles of justice behind a veil of ignorance in order

to avoid any discrimination or unfair treatment in the distribution of public goods

(Rawls, 1971, p.118ff).

The idea of right, in its Kantian formulation, is essentially connected to the idea of
public use of reason. Mutual recognition on the basis of equality and freedom can be
attained only in the public level. Therefore a fair system of Recht should be first
concerned with freedom of public use of reason and such a freedom must not be ignored
in expense of any other freedoms. It is clear that this is actually a liberal understanding
of state which is based on the principle of right. The implications of this principle
become clear as we see that the constitution which Kant suggests in terms of “the

wellbeing of the state” has a function that is conditional to the right to freedom; “it is
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that condition which reason, by a categorical imperative, makes it obligatory for us to
strive after” (Kant, 1996, p.95). The state that Kant argues for is a particular one, that is,
a lawful state (Rechtsstaat). He claims that a lawful state should be based on three
principles namely freedom (of every member of society as a human being); equality (of
each with all the others as a subject) and independence (of each member of a
commonwealth as a citizen): “These principles are not so much laws given by an
already established state, as laws by which a state can alone be established in
accordance with pure rational principles of external human right” (Kant, 1991, p.74). In
such a state everyone has inalienable rights, “which he cannot give up even if he wishes
to, and about which he is entitled to make his own judgments” (Kant, 1991, p.84).
However, a person who is being oppressed by the state is not able to make his own
judgments. This is the case in which Kant refers to “freedom of pen” in On the Common

Saying as a guarantee for basic rights:

The citizen must therefore be authorized, with the approval of the ruler, to publicly
make known his opinion about what in the ruler’s decrees seems to be a wrong
against the commonwealth. For to assume that the ruler cannot err or cannot be
unknowledgeable of a certain matter would be to presume him blessed with divine
inspiration and elevate him above humanity. Thus the freedom of the pen is the
only protector of the people’s rights —as long as it is held within the bounds of a
great respect and love for the constitution within which one lives by a liberal way
of thinking among subjects, which the constitution itself instills in them (Kant,
2006, p.57).

1.6. POLITICAL REFORMULATION OF THE IDEA OF PUBLIC USE OF
REASON

As mentioned above, the principles of human rights, in Kantian sense, aims to guarantee
the conditions of making one’s own judgments, that is to say, protect and empower
one’s potentiality of using reason publicly. The point I assert here is that the idea of
human rights, as understood in moral discourse, is fundamentally associated with the
idea of public use of reason. Having said that, such an interpretation still remains
“thick”” especially when we consider the limits of the entire discussion of political
economy. This brings me to the point where a political reformulation of the idea of
public use of reason is needed. In this sense, the idea of public reason of John Rawls,

which is formulated on the basis of political liberalism, provides great opportunities as

7 Irefer to Nussbaum’s “thick vague” theory of the good which I discuss in the Chapter 4.
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it appears to be deeply inspired by the idea of public use of reason. While its roots reach
back to the Kantian idea of public use of reason, Rawls tries to focus on the conditions
of a reasonable social cooperation; a well ordered society among free and equal
citizens. In other words, reasonable moral or political inequality (Rousseau, 1923,
p.163) among citizens depending on an initial convention or a constitution which is
ruled by public reason. In this sense, Rousseau’s approach on equality and liberty
appears to have an important role in the idea of reasonable citizens. Indeed, Rousseau is
one of the main inspirations for John Rawls’s works especially for his very famous “A
Theory of Justice” where he analyzed the principles of social justice, for example the
difference principle or the principle of reciprocity, for having a well ordered society, that

is, a society “regulated by a public conception of justice”. (Rawls, 1971, p.4)

Rawls mentions Rousseau’s contractarian approach as one of the sources for his theory
of well ordered society. Similar to Rousseau’s conception of nature of man, Rawls
formulates his theory of justice within the framework of social contract. The intention
here is to hold an abstract original position, or natural man in Rousseauian sense,
“which no longer exists, perhaps never did exist, and probably never will exist.”
(Rousseau, 1923, p.160) Such an abstraction leads us to an examination of the
distinction between natural man and civilized man that is made by Rousseau in order to
find out the origins of the inequality and to replace it with political equality®.
Accordingly, in the beginning, where there was not any law other than natural
restrictions, the savage man lived alone and did not need any external corporation
because he had sufficient self-abilities to meet the basic living requirements. In this
sense, inequality was not an issue for the savage man since he was not depending on

anybody else but himself.

However, for Rousseau, human species are subject to two types of potential inequalities;
first, natural or physical inequality that is established by nature; and second, moral or
political inequality which depends on a formal agreement within society that is

established by civilized men. Inequality and political conception of liberties have direct

8  The idea of abstract initial position is later used by Rawls; particularly within his conception of original position.
In Rawlsian original position, agents are imagined in a position that as the parties that consist of free and equal
persons, are deprived of all knowledge about their personal characteristics and social and historical
circumstances.
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connections to the civilized human faculty that is achieved in expense of natural liberty.
In this context Rawlsian idea of public reason appears to be a matter of political liberty,
thus the purpose of such an idea goes beyond the limits of his former theory of justice.
In fact, this is what Rawls calls the “political turn” in which he ventures a political
interpretation of the “well-ordered society”. This “turn”, that I will discuss in the next
chapter, is important in the sense that it can well provide a political framework to the

examination of human rights in the context of economic thought.
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CHAPTER 2

TRANSFORMATION OF THE IDEA; RAWLS AND THE IDEA OF
PUBLIC REASON

2.1. INTRODUCTION

John Rawls in Political Liberalism (PL) offers an account of public reason that is
necessary for the justification of the political principles of justice. While the two
principles of justice have had the central importance in most broadly influential A4
Theory of Justice (TJ), these two principles are refined over the course of time and they
are later replaced by the idea of public reason in his theory of political liberalism. Yet,
since the publication of the PL in 1993, “the very words of its title have gained a new
meaning” (O’Neill, 1997, p.411-412). The term “political liberalism” has increasingly
been used to describe a particular approach to liberalism in which “comprehensive
moral doctrines” are merely included in order to maintain stability. Liberal justice then
is not considered as a concern of “metaphysical” inquiry but of “political” analysis. In
this chapter, I tend to focus on the political conception of the public use of reason as
presented in the works of Rawls. This chapter argues that elements of political
reconsideration of public use of reason can be translated into the terms of human rights
in the context of economic thought. I believe that, since Rawls has been placed within
the Enlightenment tradition, his arguments concerning “the public political culture of a
democratic society” (Rawls, 1996, pp.13-14) serve the purposes that I have already
discussed in the previous chapter. In this sense, the account of publicity in the
understanding of basic political institutions of a pluralistic society has a central role in

my analysis of public use of reason.

The conception of reasonableness, on the other hand, constitutes my other concern in
this chapter. In this context, I shall endorse an alternative account of public justification
referring to the conception of impartial spectator presented by Adam Smith. In fact,
John Rawls and Adam Smith are usually not seen as developing similar accounts of
political and moral thought. Rawls’s views are better conceived in contemporary

political discourse especially in the discussion of social justice whereas Smith’s works
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on political economy have had a central role in economic thought. However, The
Theory of Moral Sentiments (TMS), one of the very first book that is written by Smith,
has always been underrated compared to his influential book Wealth of Nations (WN).
Smith takes the impartial spectator —the man within breast— to be fundamental to
moral thought and practice and he holds that whatever role self-interest and passions
might have in explaining the relations among people in a given society, an appeal to
self-interest alone, without guidance of the man within breast, is insufficient. My claim
is that the ideas and the moral framework that are proposed through the Theory of
Moral Sentiments are deeply insightful and they provide an extensive context for
understanding Smith’s economic theory. In this sense, this chapter is also an attempt to
examine the similarities of Rawlsian idea of public reason and the notion of the man
within breast that Smith elaborates within his theory of sentiments. I tend to think that
they are worth identifying and exploring because although Rawls and Smith do not
share an overall approach to political thought and economics, the conceptions to which
they refer within their respective theories may lead us to bring out the connection

between human rights and economics.

This chapter is set up as follows. In section 2, I begin with an analysis of the ideas
presented in A Theory of Justice and Political Liberalism. My aim here is to provide an
outline of John Rawls’s political thought and the background of his so-called “political
turn” over the course of his entire career. In doing so, I try to highlight the role of the
reasonable comprehensive doctrines in the process of overlapping consensus. Section 3,
aims to demonstrate the political interpretation of the idea of public use of reason made
by Rawls. I examine the public reasoning in comparison with the Kantian form of the
idea. Then I further my examination through the discussion of non-public reasoning and
publicity condition of political liberalism. In this section I also present the specific
understanding of the pluralistic society that goes beyond Kantian moral discourse. In
Section 4, I particularly focus on the political turn of Rawls which I call “Das John
Rawls Problem” referring to the discussion of “Das Adam Smith Problem”. There I
show the “new” forms of the principles of justice and I argue that the political turn that
Rawls necessarily made because of the stability issues could provide an alternative basis

to the analysis of human rights in the context of economic thought. My claim is that the
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motive behind this political turn can also be determined through a Hegelian perspective.
This is one of the central argument which I try to elaborate extensively in the Chapter 4.
Finally in the last section, I analyze the function of public reasoning in civil society in
the context of Adam Smith’s impartial spectator —the man within breast— and “Das
Adam Smith Problem”. My aim in this section is to show one possible implementation
of the public use of reason in economic thought through Adam Smith’s theory of moral

sentiments.

2.2. FROM “A THEORY OF JUSTICE” TO “POLITICAL LIBERALISM”
2.2.1. A Theory of Justice

John Rawls’s grand project in the TJ actually shares the same background with moral
and political principles those have emerged since the Enlightenment era. Since
autonomy is a matter of using reason, the principles of justice which Rawls asserts in
the TJ are formulated on the basis of a moral agreement, that is, an agreement in which
principles of justice are acceptable to all in general —which can be reflectively endorsed
by all parties in the society. The purpose of Rawls in the TJ is to find out the basic
principles for maintaining a well-ordered society. Accordingly, our personal views
concerning the standards of justice, as well as other elements of the basic structure of
society, are subject to a sustained revision upon reflection of reciprocal relationship with
the others. Then, there may be a conclusion reached at a point that indicates the
fundamentals of justice. If we (as citizens) do not have reason to reject anything more
that need to be revised any further, we accept to be governed by these standards and

principles. Rawls calls such a point as reflective equilibrium.

Rawls in the TJ is mainly concerned with the question of how the distribution of the
burdens and benefits of social co-operation (as a reciprocal relationship with others),
namely social primary goods, is shared out among the members within the basic
structure of society. He defines the benefits of social co-operation as 1) wealth and
income, 2) food and shelter, 3) authority and power, 4) rights and liberties (Rawls, 1976,
p.7-8). In the Rawlsian formulation, the idea of liberalism is bound with a particular
understanding of justice which is strongly concerned with the same amount of

allocation of public goods. Rawls furthers his inquiry by formulating two principles of
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justice. The first is called the principle of greatest equal liberty and expresses that “each
person has an equal right to the most extensive liberties compatible with similar liberties
for all” (Rawls, 1971, p,53). Then he proceeds to the second principle by dividing it into
two sub-principles in which “social and economic inequalities should be arranged so

that they are both a) to the greatest benefit of the least advantaged persons —the

difference principle—, and, (b) attached to offices and positions open to all under
conditions of equality of opportunity” (ibid., p. 266) — the principle of fair equality of
opportunity. Finally, he postulates a set of hierarchical requirements in his theory which
he calls ‘lexical priority’. According to him, the principles are lexically prior to the other
in the order of; the principle of greatest equal liberty > the principle of fair equality of
opportunity > the difference principle. The requirements of the principles must be

fulfilled sequentially and one should not be favored in expense of violating the other.

For Rawls, the conception of social justice should be “regarded as providing in the first
instance a standard whereby the distributive aspects of the basic structure of society are
to be assessed” (Ibid., p.8). Indeed, in his theory of justice, Rawls tries to reconcile the
conception of rational choice with the traditional contract theory and normative ethics.
However, his theory of justice requires a degree of impartiality to the differences those
originated from different degrees of individual wealth, social status and talents in order
to bring out the basic principles in the social compact. Thus, he frames his theory within
a hypothetical original position by assuming that persons are indifferent to their
identities and talents because of the veil of ignorance. The “original position” is the
realm where the principles of justice could be originated; where the parties, those which
participate to the determination process of the just rules in society, are conceived as
fully rational and motivated to pursue their life through their sense of self-respect. Each
independently has their own worth-while life plan while being disinterested in others’.
However, in the original position, parties are also expected to take into consideration the
position of others (those are to get economically worst-off) in setting the principles of
distributive justice. Such an expectation for empathy is an important element of the
theory to assess the value of mutual respect. For Rawls, such a mutual respect is shown
“in our willingness to see the situation of others from their point of view, from the

perspective of their conception of their good; and in our being prepared to give reasons
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for our actions whenever the interests of others are materially affected” (Ibid., p.337). In
this sense, “to respect another as a moral person is to try to understand his aims and
interests from his standpoint and to present him with considerations that enable him to

accept the constraints on his conduct” (Ibid., p.297).

On the other hand, the parties in the original position remain uninformed about their
social-status, wealth and talents under the constraints of the “veil of ignorance”. Parties
behind the veil of ignorance are supposed to expose principles without being influenced
by heteronomous affects. Rawls states, by referring to Kant, that an autonomous person
acts upon the principles that “are not adopted because of his social position or natural
endowments, or in view of the particular kind of society in which he lives or the specific
things that he happens to want” (Ibid., p.222). The veil of ignorance thus liberates
agents from the undesired affects of all natural and social externalities. Under these
conditions, Rawls assumes that the parties ultimately would decide to govern
themselves due to the principles of justice over any other principles. He underlines that
“a sense of justice is an effective desire to apply” (Ibid., p.497) which leads people to
pursue their projections of life and “personal good” within society. Thus it is rational
“for those in a well-ordered society to affirm their sense of justice as regulative of their
plan of life” (Ibid., p.497) whereas in such a community the parties “recognize the good
of each as an element in the complete activity the whole of which is intended to give
pleasure to all” (Ibid., p.459). As a matter of fact, such mutual recognition lets parties to
build up the capacity for fellow-feeling and “once a person’s capacity for fellow feeling

has been realized [...], he develops friendly feelings toward them” (Ibid., p.411-412).

On the other hand, acquiring an understanding of the principles of justice requires a
development in our morality. Rawls thereby follows a progressive line of reasoning in
describing the conception of moral development. He details the course of moral
development as “it might occur in a well-ordered society realizing the principles of
justice as fairness” (Ibid., p.461). Accordingly he sketches this course starting from
what he calls (1) the morality of authority to (2) the morality of association and finally
to (3) the morality of principles. Proceeding from former to the latter signifies a change
in the ability of recognizing the perspectives of others including an advanced perception

of fellow feeling. In this context, (1) the first stage of moral development, namely
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morality of authority, indicates the elementary moral conceptions that arise externally in
childhood. In this stage, the actions of a child are considered as primitive motivations
sourced from instincts and desires which can be described by the notion of self-interest.
Then (2) the second stage, called morality of association, covers a wide range of
relations in the society. The morality here is regulated by the role of the agent within the
community or any type of association. This stage thus requires the least comprehension
of cooperation with others who have different views and motivations. Finally (3) the
morality of principle. As the third stage of moral development, is the degree that serves
the sense of justice and agents’ basic relationship with principles. Such principles
govern the associations and institutions within society in accordance with a general
public point of view. Therefore “the recognition that we and those for whom we care are
the beneficiaries of an established and enduring just institution tends to engender in us
the corresponding sense of justice” (Ibid., p.415). Rawls presents the morality of
principle as a part of a reciprocal agreement on moral sentiments. Therefore the
conception of sense of justice involves in all of the society; “thus in a well-ordered
society where effective bonds are extensive both to persons and to social forms, and we
cannot select who is to lose by our defections, there are strong grounds for preserving

one’s sense of justice” (Ibid., p.499-500).

Rawls, after developing his theory of justice as fairness within 7.J, advances to another
concern; seeking for a conception of justice in the context of a particular democratic
society marked by a plurality of reasonable values. In other words, an overlapping
consensus among the reasonable comprehensive doctrines in a well-ordered society
consisted of all reasonable citizens (See Rawls, 1987). Accordingly, Rawls presupposes
the citizens as free and equal and the society as a fair system of social cooperation. In
such a system, citizens are generally constrained by the duty of civility in their public
lives which seems to overlap with the constituent idea of human rights, namely public
use of reason. What Rawls seeks is the conditions of a well-ordered society consisted of
all reasonable citizens. In this sense, there is a reciprocal relation of rights and duties
since men have duty to act as members of a constitutional democratic society; or
analogically, in Kantian words; members of the kingdom of ends which leads us to

become free and mature persons. In this context, Samuel Freeman outlines Rawls’s
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conception of democracy as follows;

In the end, Rawls seems to commit himself to the view that the ‘people’ is an ideal
implicit in democratic political culture: that of free and equal persons united
together as one legal body, the body politic, which exercises constituent power to
make the higher law in such a way that it expresses the political values of public
reason, thereby enabling them to realize the (moral) powers that make them free
and equal democratic citizens. This conception of the person and the people seems
to be the basis for the substantive conception of democracy that Rawls sees as
implicit [...] in the public political culture of which [the] constitution is an integral
part (Freeman, 2007, p.210).

2.2.2. Political Liberalism

As mentioned above, 4 Theory of Justice has played the leading role in John Rawls’s
discourse, while his theory of political liberalism occupies a particular place among his
works. One of the main aim of political liberalism is “to say how the well-ordered
society of justice as fairness is to be understood once it is adjusted to the fact of
reasonable pluralism and regulated by a political conception of justice” (Rawls, 1996,
p.171). Political liberalism is thus an essential constituent part that “in different ways
fits into and can be supported by various reasonable comprehensive doctrines that
endure in the society regulated by it” (Ibid., p.145). Accordingly, it is “central to
political liberalism that free and equal citizens affirm both a comprehensive doctrine
and a political conception [of justice]” (Ibid., p.608-609). Rawls asserts that agents must
conform themselves to the pluralism of the modern democratic society and the system
of social cooperation among diverse world views. In this sense Rawls here intends to
discover the conditions of legitimacy within a framework of political philosophy. This is
actually the ultimate aim of political theory as it is described by Thomas Nagel as
“finding a way to justify a political system to every one who is required to live in it”
(Nagel, 1991, p.33). Yet, the historical origin of political liberalism for Rawls is “the
Reformation and its aftermath, with the long controversies over religious toleration in
the sixteenth and seventeenth centuries. Something like the modern understanding of
liberty of conscience and freedom of thought began then. As Hegel saw, pluralism made

religious liberty possible” (Rawls, 1996, p. xxiv).

Rawls asserts that the concerns of political liberalism are not the concerns of what he

calls Enlightenment liberalism because political liberalism has not a single form that is
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only based on “a comprehensive liberal and often secular doctrine founded on reason
and viewed as suitable for the modern age now that the religious authority of Christian
ages is said to be no longer dominant” (Ibid., p.xxxvii). Following this line of reasoning,
Rawls elaborates the political dimensions of justice by re-forming the idea of justice as
fairness in order to set his idea of public reason apart from particular conceptions of
justice. That is to say, he tends to recover the practical “instabilities” of his former
theory by re-forming it without grounding on comprehensive doctrines, but relying on
the ideas that “are present in the public culture, or at least in the history of its main
institutions and the traditions of their interpretations” (Ibid., pp. 8-9). Indeed, such a
reformulation is made by Rawls because of the need of setting the limits of political
principles of justice for the sake of the stability of the theory. However, “the guidelines
and procedures of public reason are seen as selected in the original position and belong
to the political conception of justice” (Ibid., p.62). For example if we consider the veil
of ignorance; it has a function to obscure the ability of knowing the particular
comprehensive doctrines among parties, and; the original position has the function to set
the basic structure of the well ordered society while “the original position also requires
the parties to select (if possible) principles that may be stable, given the fact of
reasonable pluralism; and hence to select principles that can be the focus of an

overlapping consensus of reasonable doctrines” (Ibid., p.78).

Therefore the practical aim in the PL is much more concerned with the use of political
tools to supervise unreasonable comprehensive views, or truths, within a framework of
reasonable pluralism in order to avoid a controversy over fundamental public matters:
“Once we accept the fact that reasonable pluralism is a permanent condition of public
culture under free institutions, the idea of the reasonable is more suitable as part of the
basis of public justification” (Ibid., p.129). Having said that, through an analysis of
political liberalism, Rawls also tries to elaborate the basic conditions of an available
pluralistic society by re-examining the Kantian idea of public use of reason within a
political context. In this sense, the idea of public reason which 1 will analyze it in the
next section appears to be a political re-consideration of public use of reason in the

context of an abstract social compact. For him;

[P]ublic reason is not specified by any one political conception of justice, certainly
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not by justice as fairness alone. Rather, its content —the principles, ideals, and

standards that may be appealed to— are those of a family of reasonable political

conceptions of justice and this family changes over time (Ibid., pp. L-1i).
In other words, establishing a political basis for a pluralistic society is the ultimate
concern of Rawls in his attempt to re-frame his conception of justice through the idea of
overlapping consensus based on reasonable comprehensive views in society. To do so,
such a conception of justice “should be as far as possible, independent of the opposing
and conflicting religious and philosophical doctrines that citizens affirm” (Ibid., p.9).
However, Rawls underlines that the liberalisms of Kant and Mill, as well as his own

theory of justice;

[M]ay lead to requirements designed to foster the values of autonomy and

individuality as ideals to govern much if not all of life. But Political Liberalism has

a different aim and requires far less [...] Justice as fairness does not seek to

cultivate distinctive virtues and values of the liberalisms of autonomy and

individuality, or indeed any other comprehensive doctrine. For in that case it ceases

to be a form of political liberalism (Ibid., pp.199-200).
According to Rawls, the main difference of political liberalism with such
comprehensive liberalisms, as well as all other comprehensive views, lies in its context
which is very narrow in scope. It covers only a limited public domain that consists of
persons as free and equal citizens. Thus, his concern in the PL is not considered as
ethical but political. Such distinction between the political and ethical or between a
political conception of justice and various comprehensive doctrines within society leads
Rawls to make a clarification on the fundamental distinction between the public and
private within the context of his idea of public reason. Rawls states that “The public vs.
nonpublic distinction is not the distinction between public and private” (Ibid., p.220).
He tries to avoid himself to enter the debate on the distinction of public and private in
terms of individual point of views. Rather he asserts that “there is no such thing as
private reason” (Ibid., p.220). Rawls here seems to specify the word non-public as a
definition of various forms of association or social unions as he previously did in the TJ
which include family, churches, universities, etc. Rawls furthers his account of public
and non-public by enclosing the conception of use of reason. Accordingly, the non-
public use of reason is described through the concepts of the social, the familial and the

individual. In general, Rawls seems to imply various social uses of reason in civil

society by the term non-public reason which is the reasoning of “churches and
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universities, scientific societies and professional groups” (Ibid., p.220).

Although the distinction of public and non-public will be examined in the next section,
here, I briefly mention the relation between non-public reasoning and reasonableness. It
appears to me that Rawls does not deny the fact that our non-public values, beliefs, and
modes of discourse can have meaningful grounds to cohere with our public reasoning.
Thus, the idea of a possible political society in which there is an agreement on the
fundamental matters, that no reasonable person can reject, does not appear to be that
futile. In this context, Rawls seems to employ a strategy based on the division of
rational and reasonable —which the idea may well refer to the general “ethical” line of
reasoning in the TJ— to form his political conception of justice in the framework of fair
terms of social cooperation. For example, rationality shall remind us a person who has
“a coherent, hierarchical set of available preferences between the options open to him”
(Rawls, 1971, p.123) and who choose a higher satisfaction level than lower options.
Views those are based on rationality do not have an essential political role in the task of
forming a well-ordered society on the basis of an overlapping consensus. Accordingly, a
rational agent has two significant features; (1) agent does not suffer envy, for example,
he is not expected to accept “a loss for himself if only others have less as well” (Ibid.,
p.124) and (2) agent does not concern with the benefit or welfare of others unless the
difference in the benefits and welfare levels do not exceed certain limits. Rather, a
rational person is a “mutually disinterested” agent in the civil society who pursues his
own benefits with no intention to harm others. In this sense, rationality alone cannot
provide a reliable justification under the conditions of pluralism as pluralism in society
requires agents seeking for different ends. Rationality here presents the capacity to
follow the ends of one’s own. Thus, a theory of an agreement on principles of justice

must also appeal to what he calls the reasonable.

Reasonableness, for Rawls, is a matter of managing relationship of persons in a well
ordered society, in which all parties has their own specific purposes. Reasonableness of
persons basically is meant to be ready to “propose principles and standards as fair terms
of cooperation and abide by them willingly, given the assurance that others will likewise
do s0” (Rawls, 1996, p.46). In this regard, the person mentioned here is possibly to have

an “unreasonable” comprehensive doctrine in mind but is also aware of the unsuitability
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to a possible overlapping consensus upon others. Nevertheless, for Rawls the
reasonable and the rational are complementary “but distinct concepts and both are
indispensable” (Ibid., pp.51-53). Reasonableness is not only a matter of being impartial
because reasonable agents are not expected to forgo their own interests, rather, they are
expected to stop imposing any conception of the general good to each other. Persons
still remain reasonable even when they enjoy the benefits of self-love while having a
mutual understanding of advantageous political principles. Pluralism of pursuit of ends
is possible if others will accept the very same political principles. However, Rawls
seems to have doubts on the relation between the rational and the reasonable. The
question here is whether an inclusive conception of the reasonable, for example limiting
the operation of the rational under the reasonable, will lead us to reach reasonable ends
or not. Such a doubt is obvious because he denies one of his earlier work in which he
corrects a comment in the TJ by considering the theory of justice as a part of the theory
of rational choice (Rawls, 1971, p.16). However, we can not find a political justification
for this proposition. Rawls simply introduces his thoughts as a conjecture (Rawls, 1996,

p.53).

Rawls furthers that a reasonable person must also admit a particular responsibility what
he calls the “burdens of judgment”. Thus, reasonableness is also meant to be “the
willingness to recognize the burdens of judgment and to accept their consequences for
the use of public reason in directing the legitimate exercise of political power in a
constitutional regime” (Ibid., p.54). That is to say, a certain level of reasonable
disagreement is possible in pluralistic societies where people generally faces with
various comprehensive views rather than imposing one accepted view. Rawls does not
disregard the difficulty of weighing the relevant considerations of such doctrines.
However, he seems to try excluding this difficulty by limiting his project within the
political sphere. The burdens of judgment do not signify the mere differences in
personal views, but the availability of a certain level of a reasonable disagreement
among those views. Rawls gives a long list of the sources of a reasonable level of
disagreement in the PL (Ibid., pp.56-57). In this sense, Larmore tries to summarize these
burdens to indicate most common and important sources of reasonable disagreement as

follows;



59

(1) The empirical evidence may be conflicting and complex, (2) Agreement about
the kinds of considerations involved does not guarantee agreement about their
weight, (3) Key concepts may be vague and subject to hard cases; (4) Our total
experience, which shapes how we assess the evidence and weight values, is likely
in complex modern societies to be rather disparate from persons to person; (5)
Different kinds of normative consideration may be involved on both sides of a
question, (6) Being forced to select among cherished values, we face great
difficulties in setting priorities (Larmore, 1996, p.170).

2.2.3. Reasonable Comprehensive Doctrines and Overlapping Consensus

For Rawls, comprehensive doctrines can not justify political principles of justice.
However, the political conception of justice, as well as public reason, is “a module, an
essential constituent part that fits into and can be supported by the various reasonable
comprehensive doctrines that endure in the society regulated by it” (Rawls, 1996, p.12).
In this sense, such a political conception of justice somehow corresponds with
comprehensive views of citizens. Because when there is a plurality of comprehensive
views, “It is left to citizens individually —as part of the liberty of conscience— to settle
how they think the values of the political domain are related to other values in their
comprehensive doctrine” (Ibid., p.140). Nevertheless, Rawls here is suggesting a
particular way to deal with comprehensive views in building an overlapping consensus;
namely reasonable comprehensive views: “We look for a consensus of reasonable (as
opposed to unreasonable or irrational) comprehensive doctrines. The crucial fact is not
the fact of pluralism as such, but of reasonable pluralism” (Ibid., p.144). Rawls makes
such a distinction by proposing a dual set of criteria, starting with the concepts of

coherence or rationality. According to this, a reasonable doctrine at first;

[Clovers the major religious, moral, and philosophical aspects of human life in a
more or less consistent and coherent manner. It organizes and characterizes
recognized values so that they are compatible with one another and express an
intelligible view of the world [...] it normally belongs to, or draws upon, a tradition
of thought and doctrine. Although stable over time, and not subject to sudden and
unexplained changes, it tends to evolve slowly in the light of what from its point of
view, it sees as good and sufficient reasons (Ibid., p.59).

Then he furthers his analysis towards the second criteria by asserting that such a
comprehensive doctrine should pass the evaluation process in comparison with the
essential structural feature of the doctrines that are already a part of an overlapping

consensus, because “in a particular case someone may, of course, affirm a reasonable

doctrine in an unreasonable way, for example blindly or capriciously” (Ibid., p.60). In
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this sense, the doctrine which can not be considered as reasonable is described as “the
only comprehensive doctrines that do not accord with public reason on a given question
are those that cannot support a reasonable balance of political values on the issues that it
raises” (Ibid., p.243). In the end, public reason appears as an important part of any
reasonable agreement to achive overlapping consensus within the whole theory of
political liberalism. In this context, Rawls gives the modus vivendi example as another
way of agreement in order to better express what he means by an overlapping
consensus. He, distinguishes the agreement that is based on self-interest from the
agreement that is based on a consensus on the principles of justice. An agreement based
upon a modus vivendi occurs when the participating parties find making such an
agreement to be feasible and favorable. The problem here is that such an agreement
does not require a basis of political principles so it is easy to abandon when one of the
parties thinks it is not favorable anymore. On the other hand, the object of an
overlapping consensus is distinct from modus vivendi. 1t is itself a moral conception;
such a consensus “therefore, is not merely a consensus on accepting certain authorities,
or on complying with certain institutional arrangements, founded on a convergence of
self —or group— interests. All those who affirm the political conception start from within
their own comprehensive view and draw on the religious, philosophical, and moral
grounds it provides” (Ibid., p.147). However, the parties those involved in the
overlapping consensus will not give up on supporting the political principles of the
agreement. Indeed, this “stability” concern in the overlapping consensus is the most

important difference from modus vivendi.

2.2.4. Towards a Political Turn

The “practical aim” of providing a public basis to the PL is to reconcile the diverse
range of ideas through a reflective equilibrium, thus, to find a political ground for an
overlapping consensus and to maintain stability. The concept of reconciliation here
“expressed in its most concise form [...] means a particular mode of coexistence, the
achievement of a particular and unstable equilibrium between the reasonable and the
rational, as Rawlsian terminology calls them” (Ege and Igersheim, 2008, p.34). To
achieve such reconciliation, public reason has to remain “impartial [...] between the

points of view of reasonable comprehensive doctrines” (Rawls, 1996, p. xix) because of
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the “practical impossibility of reaching reasonable and workable political agreement in
judgment on the truth of comprehensive doctrines” (Ibid., p. 63). However, Rawls has
been criticized because of the issue of inconsistent ideas concerning this practical aim
which are demonstrated in the TJ and the PL. Even Rawls himself mentions this issue in
the preface to the PL. He asserts that to understand the nature of the varying ideas in the
TJ and the PL, “one must see them as arising from trying to resolve a serious problem
internal to justice as fairness, namely from the fact that the account of stability in part
IIT of Theory is not consistent with the view as a whole” (Ibid., pp. xvii-xviii). Then,
while in the TJ it is supposed that the conditions of a well-ordered society would come
into existence under the supervision of the theory of justice (as fairness), In the PL,
Rawls tries to eliminate such “comprehensive philosophical doctrine” for the sake of the
“reasonable pluralism”. Thus, as he is fully aware of the stability concerns, prevailing
inconsistencies in the theory force him to seek “many other changes and calls for a
family of ideas not needed before” (Ibid., p. xix). Rawls definitely tries to figure out the
condition of possibility for individuals to flourish the sense of justice with respect of
justice as fairness. However, this also requires opting out from personal attitudes,
beliefs or doctrines. Finally, he intimates that he has decided to re-form the ideas
postulated in the TJ which later lead him to a political turn’. In this context, the ideas of
“overlapping consensus” and “public reason” appear to constitute the most fundamental

part of this turn.

2.3. PUBLIC REASON AND WELL ORDERED SOCIETY
2.3.1 Public Reason As An Idea

As mentioned above, Rawls, in the PL, aims at specifying the extent of political
arguments based on religious, philosophical, or moral comprehensive doctrines in a
well-ordered society. The question is much more related to the fact that whether such
comprehensive doctrines “hold a reasonable political conception of justice that supports
a constitutional democratic society” or not. Rawls, at this point, proposes his idea of
public reason by arguing that comprehensive doctrines are acceptable in public forums
in order to have an overlapping consensus over fundamental political matters only when

they are proposed on the same basis of non-comprehensive political values. Rawls states

9 See more in Gaus, 2014
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that “in public reason comprehensive doctrines of truth and right be replaced by an idea
of the politically reasonable addressed to citizens as citizens” (Rawls, 1996, p.574). So
the question here is that if such a theory of political liberalism, which is limited to a
particular political form based on public reason, can be actualized without any moral

foundation —or a comprehensive theory— or not.

Rawls specifies public reasoning as a particular use of reason that is acceptable to
common human reason. Citizens are considered unreasonable when they impose their
views without using their common public reason. Such use of reason also lacks of public
dimension. In this sense public reason seems to be partly formulated as Kantian
enlarged thought that is to be “attributed to the faculty called common sense” (Kant,
1892, §40) which implies a sort of impartiality by putting ourselves “in thought in the
place of every one else” (Kant, 1892, §40). Then, common human reason is the source

of basic solution to resolve the perplexities of opposing claims:

[Clommon human reason is impelled [...] from practical grounds themselves, to go

outside its sphere and to take a step into the field of practical philosophy, [...] so

that it may escape from its embarrassment concerning the claims of both sides and

not run the risk of being deprived, through the ambiguity into which it easily falls,

of all genuine ethical principles (Kant, 2002, p.21).
Rawls asserts that if we are to recognize various moral and religious views, what he
calls comprehensive doctrines, we will not be able to reach an overlapping consensus.
Disagreements about such doctrines and their conceptions of the good and the truth are
very difficult to resolve. However, For Rawls, an alternative political approach to
liberalism can be purposeful if we are to seek for an agreement with all reasonable
others concerning the principles of justice and the basic structure of a just society. This
agreement is one of the essentials of a pluralistic society because pluralism “is the
natural outcome of the activities of human reason under enduring free institutions”
(Rawls, 1996, p. xxiv). Therefore, according to Rawls, justification of political
principles of justice can be possible within a pluralistic society even under the existence
of a reasonable dispute on fundamental moral and metaphysical views. However, this
possibility highly depends on the relation between the reasonable and the rational that

will “bring out the bases of the principles of right and justice in practical reason” (Ibid.,

p. xxx). In this sense, a reasonable agreement requires agents conceived as fellow
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citizens in a particular sense. A citizen has a political identity which lets him being one
of the equal members of a pluralistic society. That sort of classification in his political
theory leads Rawls to postulate a set of ideas based on fair cooperation and burdens of
judgment which are also capable of being justified by both rational and reasonable
doctrines. Citizens here become a constitutive part of a specific society with the ability
“to be normal and cooperating members of society over a complete life” (Ibid., p.81).
Rawls, at first, conceives of those citizens who are actually living in a society that is
“self-contained and [...] having no relations with other societies. Its members enter it

only by birth and leave it only by death” (Ibid., p.12). Then, this society is viewed as;

[M]ore or less complete and self-sufficient scheme of cooperation, making room

within itself for all the necessities and activities of life, from birth until death. A

society is also conceived as existing in perpetuity: it produces and reproduces itself

and its institutions and culture over generations and that there is no time at which it

is expected to wind up its affairs (Ibid., p.18).
In Rawlsian formulation, public reason requires citizens those who can reasonably be a
part of social cooperation thanks to their ability to make decisions using values and
standards at a public level, which others could not reasonably reject (Scanlon, 1982,
p.116). For Rawls, public reason is “characteristic of a democratic people: it is the
reason of its citizens, of those sharing the status of equal citizenship. The subject of
their reason is the good of the public: what the political conception of justice requires of
society’s basic structure of institutions, and of the purposes and ends they are to serve”
(Rawls, 1996, p.213). In this context, unreasonable refers to imposing comprehensive
doctrines on others in the public sphere. Citizens should exercise public reason in
respect of fundamental issues of justice which should also be reasonably accepted by
other citizens. That is to say, we come into conflict over the distribution of the
advantages and burdens of social cooperation since we have different personalities,
different ends and purposes concerning our personal life. Thus, we should not take into
account personal doctrines when we deal with public issues where full agreement upon
comprehensive moral, religious, and philosophical principles is nearly impossible. The
idea of public reason represents a particular type of reasoning on public issues, apart
from non-public ways of reasoning like in religious doctrines or philosophical values;
these values and standards are not public and “citizens engaged in certain political

activities have a duty of civility to be able to justify their decisions on fundamental
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political issues by reference only to public values and public standards” (Wenar, 2008).

Accordingly, a well ordered society “is a fair system of social cooperation” (Rawls,
1997, p.774), which is specified through “the principles of justice” (Ibid., p. 778). A fair
system of social cooperation requires a publicly —or reasonably— agreed standard which
is provided by reciprocal relations. Persons are reasonable when they are “ready to
propose principles and standards as fair terms of cooperation and to abide by them
willingly, given the assurance that others will likewise do so” (Rawls, 1996, p. 49). In
political liberalism, all citizens reasonably accept the principles that govern the basic
institutions of a just society. Therefore, public reasoning is the key element in making a
reasonable agreement among free and equal citizens within a democratic society;
“public reason specifies at the deepest level the basic moral and political values that are
to determine a constitutional democratic government’s relation to its citizens and their
relation to one another” (Rawls, 1997, p.776). However, fair social cooperation is
possible only when people are able to exercise some basic capacities of agency within a
basic structure which is regulated by the principles of justice. In this sense, Rawls
places his idea of public reason right in the center of the determination process of the
political principles of fair cooperation. This process also implies the existence of a
reading public as in the Kantian definition. The basis of a reasonable action of
reasonable persons who have a sense of justice is justified in the context of a particular
understanding of public. Accordingly, the sense of justice is “the capacity to understand,
to apply and to act from the public conception of justice which characterizes the fair
terms of cooperation” (Rawls, 1996, p.19). In this sense, Rawls seems to avoid a
possible confusion in his account of justice with those which rely on an individual
conception of justice, as in the Kantian concept of kingdom of nature; his account of

justice is “philosophical not psychological” (Ibid., pp.86-88).

Rawls asserts that public reason holds for citizens when they “vote in elections when
constitutional essentials and matters of basic justice are at stake” and “when they
engage in political advocacy in the public forum” (Ibid., p.215) to the extend of
particular venues associated with governmental power such as members of political
parties, candidates and support groups. The matters that should be resolved by the use of

public reason are only the most fundamental ones; “matters of constitutional essentials
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and basic justice” (Ibid., p.224) on which all reasonable people can agree. Accordingly,
the comprehensive doctrines which are not included in Rawls’s project are those “that
would suppress, if they could, liberty of conscience and freedom of thought” (Ibid.,
p.64). He stresses that “reasonable persons will think it is unreasonable to use political
power, should they possess it, to repress comprehensive views that are not unreasonable,
though different from their own” (Ibid., p.60). Following this line of reasoning, Rawls
seems to imply a particular political behaviour for the citizens through the concept of
public forum. However, the idea here is not directly concerned with law and legislation.
Public reason is at first a self-imposed principle, a duty of civility and, a moral law in
Kantian terms, which does not require an (external) enforceable legal framework. It is
an idea associated with the duty of virtue in the Kantian sense. However, for Rawls, the
duty of civility, should be considered within a political framework rather than an ethical
one.' The point here is that the reason of associations in civil society “is public with
respect to their members, but nonpublic with respect to political society and to citizens

generally” (Ibid., p.220).

Rawls, here, tends to limit the idea of public reason within the boundaries of a political
conception of justice in which the idea itself involves a vision of society as a fair system
of social cooperation between citizens those who possess certain basic rights and have
equal liberties and opportunities. In this sense Rawls deals with the idea of public
reason in the same way as he did in justice as fairness: “In justice as fairness, then, the
guidelines of public reason and the principles of justice have essentially the same
grounds” (Rawls, 1996, pp. 225-226). Indeed, the idea behind the veil of ignorance, that
leads parties to make their decisions compatible to principle of justice, also dismiss the
possibility of various moral and religious tendencies. The purpose here is similar to the
one in the idea of public reason in its strictest form which dismisses comprehensive
moral, religious, or philosophical doctrines in the public sphere. However, the context
of the idea of public reason —and political liberalism as well- does not lead people to
resolve all of the political and social questions. Thus, in discussing the idea of public
reason, Rawls states that:
10 On the other hand, one should also try to analyze ethical issues by public reason within a political context.
Because for Rawls, such political context is also, in a way, a matter of morals (Rawls, 1996, pp.243-244). The

“political” is a domain of the moral, and a political conception of justice is also a moral conception (Ibid.,
pp-174-175).
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Accepting the idea of public reason and its principle of legitimacy emphatically

does not mean, then, accepting a particular liberal conception of justice down to the

last details of the principles defining its content. We may differ about these

principles and still agree in accepting a conception’s more general features (Ibid.,

p.226).
Rawls, in 1996 paperback edition of the PL, revisited this strictest form of public reason
and points out some particular exceptions that comprehensive doctrines “maybe
introduced into public reason at any time, provided that in due course public reasons,
given by a reasonable political conception are presented sufficient to support whatever
the comprehensive doctrines are introduced to support” (Ibid., p. li1). Rawls here seems
to allow only reasonable comprehensive views in the use of public reason. Accordingly,
he defines reasonable comprehensive views as doctrines which can support a reasonable
balance of political values and which do not run afoul of public reason (Ibid., pp.243-
244). In this context, reasonable comprehensive views are particular exceptions those
allowed in public forum. However, Rawls also underlines that “a comprehensive

doctrine is not as such unreasonable because it leads to an unreasonable conclusion in

one or even in several cases. It may still be reasonable most of the time” (Ibid., p.243)

Therefore, a summary of the role of comprehensive doctrines within the use of public
reason can be made under three topics; (1) comprehensive doctrines may not have a
purpose in application of public reason within a well-ordered society in which the
principles of justice applied without any problem, then, (2) in such case, comprehensive
doctrines can be applied only if they allow to strengthen mutual trust and public
confidence and if they support the principles of political liberalism. In this sense, people
may “explain in the public forum how one’s comprehensive doctrine affirms the
political values” (Ibid., p.249), then finally, (3) an exception is possible for those
situations in which a society either partially well-ordered or disordered. In such a case
comprehensive doctrines may be introduced if “the comprehensive reasons they
appealed to were required to give sufficient strength to the political conception to be
subsequently realized” (Ibid., p.251). However even if each citizen follows the
principles considered as acceptable to common human reason and stays within the
public framework, there still remains a variety of values based on the separateness of
persons or “individualized impartial concerns” (Nagel, 1991, p.65). The question of

resolving or (categorizing) such inevitable conflicts still remain.
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2.3.2. Nonpublic Reasoning and Publicity Condition

For Rawls, public reason is not the only way of reasoning while “there are the
nonpublic reasons of churches and universities and of many other associations in civil
society” (Rawls, 1996, pp.213). Rawls distinguishes his idea with other forms of
reasoning, namely nonpublic reason, on the basis of their different scope: “Nonpublic
reasons comprise the many reasons of civil society and belong to what I have called the
‘background culture’, in contrast with the public political culture” (Ibid., p.220). The
term nonpublic here is not a derivative of what he calls private. The point here is that in
a well-ordered pluralistic society, citizens are able to employ different views (or
nonpublic reasons) as members of various groups, associations and families. However,
such plurality is not possible if we are to use our reason publicly because for Rawls

“there are many nonpublic reasons and but one public reason” (Ibid., p.220).

Rawls, then, postulates three requirements for using reason publicly which he calls
“publicity condition”. Fulfilling of these requirements is essential to verify a public
reasoning. That is to say, a “well-ordered society” in which the public reason has
grounds to be applied is also subject to publicity condition. In other words, the
principles of justice is to be accepted by the citizens in order to govern the basic
institutions of this well-ordered society, and so that they “do so on the basis of
commonly shared beliefs confirmed by methods of inquiry and ways of reasoning
generally accepted as appropriate” (Ibid., p.66). Then, the publicity condition requires a
consensus on the interpretation of general beliefs to the public sphere within the
framework of accepted principles of justice. These general beliefs should be “supported
by publicly shared methods of inquiry and forms of reasoning” (Ibid., p.67). In this
sense, public reason incorporates within some certain limits in which the method is “to
be familiar from common sense and to include the procedures and conclusions of
science and social thought, when these are well established and not controversial”
(Ibid., p.67). Rawls here essentially tends to provide a justification for the basic
institutions of society in the context of his postulation of well-ordered society.
Accordingly, he states that “we are to appeal only to presently accepted general beliefs
and forms of reasoning found in common sense, and the methods and conclusions of

science when these are not controversial” (Ibid., p.224-225). Rawls here takes the public
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reason into consideration in order to set forth a common ground for a political
justification and he designates the limits of reasoning in such way to provide a
reasonable basis for a consensus among citizens in a pluralist society. Rawls furthers

that:

We are not to appeal to comprehensive religious and philosophical doctrines —to
what we as individuals see as the whole truth— or to elaborate economic theories of
general equilibrium, say, if these are in dispute. As far as possible, the knowledge
and ways of reasoning that ground our affirming the principles of justice and their
application to constitutional essentials and basic justice are to rest on the plain
truths now widely accepted, or available, to citizens generally. Otherwise, the

political conception would not provide a public basis of justification (Ibid., p.224-
225).

2.3.3. Beyond Kantian Moral Contractivism

As mentioned above, public reasoning leads to a social cooperation among citizens who
endorse different fundamental values; or different ways of pursuing happiness. Actually,
the concept of pluralism in fundamental or moral/religious values embodies the
abstraction of citizens who make their decisions according to their self interests within
the economic context. In this sense, citizens in a well ordered democratic society are
inevitably going to have their own considerations of good or utility. In this sense, the
idea of public reason appears to be a theoretical framework that is established to
combine the idea of individual progress in terms of private concerns and the idea of
social justice in terms of public concerns. Therefore, Rawls appears to stand in between
of the two realms of the Kantian ethics through a political mediation of kingdom of
nature and kingdom of ends. In fact, the interpretation of the idea of public use of
reason within an economic context could be reasonable by reformulating this idea as
the public reason. If we analyze Rawlsian conception of public reason in a pure Kantian
way, such a reasoning, as it is based on political ideas, would not be entirely public, nor
reasonable. For Kant, thus, a using reason out of the public context is called private use
of reason in which the freedom is not a concern in the process of becoming mature.
Kant does not primarily deal with a “political” society, so the idea of public use of
reason does not require a particular social or political formation. It is the “lawful state”
(Rechtsstaat) which is the sole political institution in the Kantian analysis of the

Enlightenment. In this sense, the idea of public use of reason applies to any enlightened
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society within the universal dimension of categorical imperatives. Kant’s project
requires principles of action which can be fully applied to all citizens of a cosmopolitan
society. Therefore, if the principle of an action is not based on a synthetic a priori
proposition, it will basically be out of concern whether people will agree or disagree. In
this context, the Rawlsian conception of public reason exceeds the incomplete sense of
political analysis of a society that we see in the Kantian idea of public use of reason —or
the Rawlsian idea of the original position. Therefore, Rawls’s main concern here seems

to be the question of the “citizen” in a democratic society:

Public reason is characteristic of a democratic people: it is the reason of its citizens,

of those sharing the status of equal citizenship [...] [It is] public in three ways: as

the reason of citizens as such, it is the reason of the public; its subject is the good

of the public and matters of fundamental justice; and its nature and content is

public (Ibid., p.213).
It is obvious that the idea of public reason involves very little in the individuals’
practical life. Rather, It refers to their political life of which an understanding similar to
what we see in the Gelehtrer. Rawls considers the potentialities of human beings in a
political society as “an intellectual and moral power, rooted in the capacities of its
human members” (Ibid., p.213). Such a conception of justice that is based on the
capacities of human members in a well ordered society is indeed more political than
metaphysical. My intention here thus is to consider this conception of a pluralistic
society, and its members, as a political derivative or a narrower understanding of the
Kantian Gelehtrer and reading public. Having said that, Rawls himself, notes four
differences between Kant’s moral constructivism and the political constructivism of
justice as fairness in the PL. Accordingly (1) “The first difference is that Kant’s doctrine
is a comprehensive moral view in which the ideal of autonomy has a regulative role for
all of life. This makes it incompatible with the political liberalism of justice as fairness”
(Ibid., p.99), (2) a second difference is based on the distinction between the doctrinal
autonomy and the constitutive autonomy. Rawls describes the doctrinal autonomy as; “if
a political view is autonomous if it represents, or displays, the order of political values
as based on principles of practical reason in union with the appropriate political
conceptions of society and person” (Ibid., p.99). However the constitutive autonomy
requires the “order of moral and political values must be made, or itself constituted, by

the principles and conceptions of practical reason” (Ibid., p.99). As this deeper
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understanding of autonomy constitutes the order of values, “political liberalism must, of
course, reject Kant’s constitutive autonomy” (Ibid., p.100), (3) the third difference lies
in the Kantian understanding of person and society. The essential feature of justice as
fairness is that it is based on the use of certain fundamental political ideas. Thus
“transcendental idealism and other such metaphysical doctrines play no role in their
organization and exposition” (Ibid., p.100); (4) finally the fourth is the difference among
the aims of two approaches. The aim of Rawls’s project is to set forth “the public basis
of justification on questions of political justice given the fact of reasonable pluralism”
(Ibid., p.100). However, “Kant’s view of philosophy rejects any doctrine that
undermines the unity and coherence of theoretical and practical reason; it opposes
rationalism, empiricism, and skepticism so far as they tend to that result” (Ibid., p.101).
Therefore, Rawls seems to stay on the “political” side of the discussion concerning

Kant’s influence to his later works.

2.4. THE POLITICAL TURN
2.4.1. “Das John Rawls Problem”

One of the most central argument in the PL is the stability issue for which I assume that
the most critical point appears to be the discussion regarding public reason. The stability
question here also constitutes the main theme of Rawls’s “political turn”. In fact Rawls
confirms that the problem of stability is resolved by the postulation of his idea of public
reason whereas he, in the TJ, used to follow a particular line of reasoning to make an
explanation of the good concerning his stability analysis. According to this explanation,
under certain conditions (original positon etc.) we share a common understanding of the
good. We recognize the good of each, through a social union founded upon our needs
and potentialities, “as an element in the complete activity the whole of which is
intended to give pleasure to all” (Rawls, 1971, p.459), our natural sentiments of unity
and fellow feeling we have “a desire to express [our] nature as free and equal moral

persons” (Ibid., p.462).

Regarding the stability issue, Rawls mentions the conception of primary goods as the
essential goods in the pursuit of any rational plan of life. By then he determines “a thin

theory of the good” for which he explains the reason behind the desire of these primary
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goods and the role of principles of justice in guiding the agents in the original position:
“We need what I have called the thin theory of the good to explain the rational
preference for primary goods and to explicate the notion of rationality underlying the
choice of principles in the original position” (Rawls, 1971, p.349). Rationality here is
the main concern in the case that (1) if the plan of life is “consistent with the principles
of rational choice” (Ibid., p.358) and (2) is chosen “with full deliberative rationality”
(Ibid., p.359). Under these conditions, the parties in the original position are expected to
easily find a common basis to follow the two principles of justice. In this way, the
concept of justice as fairness provides a more stable basis to a well-ordered society than
any other options available in the original position; “Other things equal, the preferred
conception of justice is the most stable one” (Ibid., p.436). Then in the PL, Rawls
figures out that the stability that is needed in a democratic society is a matter of
reasonable pluralism rather than of comprehensive moral doctrines. Thus, justice as
fairness in the TJ, as a comprehensive doctrine, became somehow incompatible with
other reasonable doctrines. According to Rawls, a comprehensive moral theory

includes;

[Clonceptions of what is of value in human life, and ideals of personal character, as
well as ideals of friendship and of familial and associational relationships, and
much else that is to inform our conduct, and in the limit to our life as a whole. A
conception is fully comprehensive if it covers all recognized values and virtues
within one rather precisely articulated system; whereas a conception is only
partially comprehensive when it comprises a number of but by no means all,
nonpolitical values and virtues and is rather loosely articulated (Rawls, 1996, p.13).
However, certain fundamental ideas for establishing the basis of a political conception
of justice is “latent in the public political culture of a democratic society” (Ibid., p.175).
Such a society is a well-ordered one if its “central organizing idea” focuses on “society
as a fair system of cooperation over time, from one generation to the next.” including
“the idea of citizens (those engaged in cooperati on) as free and equal persons” together

with the idea of “a well-ordered society as a society effectively regulated by a political

conception of justice” (Ibid., p.175).

2.4.2. Reformulation of Justice as Fairness and the Principles of Justice

Rawls, in his later works, makes some critical modifications in his idea of justice as
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fairness. He states, in Kantian Constructivism in Moral Theory, that justice as fairness
is not a “Kantian” view. However there are more fundamental similarities in the
formulation of his theory with Kantian constructivism compared to other traditional
moral conceptions: “Since the eighties, Rawls’s work has seemed to follow two lines:
more and more Kantian in his method and less in the objective of the theory he
proposes” (Ege and Igersheim, 2008, p.28). Thus, the aim of his inquiry into the
availability of the most appropriate principles of freedom and equality is not to “find a
conception of justice suitable for all societies regardless of their particular social or
historical circumstances” (Rawls, 1999, p.305). Such a doctrine is not concerned with
discovering the moral truth. Rather, “the real task of justifying a conception of justice”
is the “search for reasonable grounds for reaching agreement rooted in our conception

of ourselves and our relation to society” (Ibid., p.306).

On the other hand, the political turn of Rawls can also be better analyzed in the context
of the updated form of the idea of justice as fairness as well as in regard with the
significant changes in the two principles of justice proposed in the TJ before. Rawls

makes changes within the principles of justice in the PL as follows:

a. Each person has an equal claim to a fully adequate scheme of equal basic rights
and liberties, which scheme is compatible with the same scheme for all; and in this
scheme the equal basic liberties, and only those liberties, are to be guaranteed their
fair value.

b. Social and economic inequalities are to satisfy two conditions: first, they are to
be attached to positions and offices open to all under conditions of fair equality of
opportunity; and second, they are to be to the greatest benefit of the least
advantaged members of society (Rawls, 1996, pp.5-6).

As seen above, the difference principle remains unchanged from the TJ to the PL.
Actually it is difficult to find an extensive discussion of this principle throughout the
PL. On the other hand the most significant changes are made in the liberty principle by
switching the statement from “each person has an equal right” to “each person has an
equal claim” and from “system of basic liberties” to “a fully adequate scheme of equal
basic rights and liberties” (Ibid., p.5). Therefore, it appears to be that Rawls needs to
change these principles because of the fact that “considering principles of justice as
categorical imperatives is irrelevant: they are only hypothetical imperatives” (Ege and

Igersheim, 2008, p.26).



73

Rawls asserts that we have inevitable disagreements on the issues sourced from the
clash of opposing doctrines about the good and the truth. This leads us to recognize the
existence of various incompatible liberal political conceptions. Such a pluralism causes
a shortage in the comprehensive explanation of Rawls’s former theory of justice because
of the fact that such a unique way of proposing a conception of “justice as fairness” as a
principle of justice is impossible. He claims that his political turn from the TJ to a
conception of political liberalism is motivated by the need for an entirely appropriate
ground for stability in order to get over the issues of “intractable struggles” those are
“confessedly for the sake of the highest think: for religion, for philosophical views of
the world, and for different moral conceptions of the good” (Rawls, 1996, p.4). Then,
Rawls claims that the idea of public reason cannot be considered within the sole limits
of justice as fairness that he postulated in the TJ. Rather, the content of public reason, as
the principles, ideals, and standards that may be appealed to, “are those of a family of
reasonable political conceptions of justice” (Ibid., p. 1li). Public reason in the 7J is
“given by a comprehensive liberal doctrine” whereas in the PL public reason is
considered as a ‘“way of reasoning about political values’’ (Rawls, 1997, p.807). In this
context we can suggest that the central idea behind political liberalism is to find a
proper way for an agreement within society in the context of the distinction between
what Rawls calls political and metaphysical. He assumes that ’citizens’ overall views
have two parts: one part can be seen to be, or to coincide with, the publicly recognized
political conception of justice; the other part is (fully of partially) comprehensive
doctrine to which the political conception is in some manner related” (Rawls, 1996,
p-38). He thus aims at providing a reasonable response to the question of “how it may
be related?”. In this context, Rawls considers the reasonable pluralism as a fruit of
reconciliation by the means of public reason. That is to say, “it is essential that the
reasonable and the rational be able to coexist, the latter being subordinated to the
former. The possibility condition of this reconciliation is political liberalism” (Ege and

Igersheim, 2008, p.30)

2.4.3. Hegel’s Influence

For Rawls, there is a certain political purpose in using reason publicly because of the

fact that comprehensive doctrines are irreconcilable. As mentioned above, such a
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political turn in Rawls’s general body of work is actually based on a “political”
reconsideration of the Kantian idea of public use of reason, that is, reasoning within a
political framework which is assumed to be able to resolve the perplexities in Kantian
idea in terms of political life —including economic life—. In this sense Rawls states that
“in elaborating his moral theory along somewhat Hegelian lines, Dewey opposes Kant,
sometimes quite explicitly, and often at the same places at which justice as fairness also
departs from Kant. Therefore “there are a number of important affinities between justice
as fairness and Dewey’s moral theory which are explained by the common aim of
overcoming the dualisms in Kant’s doctrine” (Rawls, 1999, p. 304). In the end, through
the whole story of the course from the TJ to his Lectures (Rawls, 2000), I argue that we
should also consider the Hegelian influence, at least as much as Kantian influence,
especially when we examine Rawls’s turn in terms of his views on the relationship
among citizens through social and political institutions. Such institutions are, in a way,

forms our social world in Hegelian fashion''.

Rawls’s treatment of Hegel —mostly in the last parts— in the Lectures is based on
Hegel’s major mature work of political philosophy, the Elements of the Philosophy of
Right (Grundlinien der Philosophie des Rechts) where he also occasionally refers to
“the Introduction to The Philosophy of History”. In these texts, the understanding, the
relation of the individual with the social institutions, the process of reflection, social
reproduction and change are widely discussed by Hegel. As these questions are central
concerns of Hegel’s idealist philosophy, Rawls appears to partly adopts these
conceptions into his political liberalism. For him, Hegel’s view of freedom is
“distinctively institutional” (Rawls, 2000, p.330). Yet, Hegel is a “moderately
progressive reform minded liberal, and [...] his liberalism is an important exemplar in
the history of moral and political philosophy of the liberalism of freedom” (Ibid., p.
349). On the other hand, for example, Rawls develops an account of reconciliation to
express the role of the social world in the task of protecting freedom. In this context,
individuals have freedom because the political institutions recognize their dignity ‘“as
persons who are free” (Ibid., p. 331). Therefore, I argue that Hegels’s influence is
evident since the ideas of overlapping consensus, political pluralism and the role of the
11 See Gledhill, 2011, p.10. Gledhill there mentions Michael Hardimon’s (Hardimon, 1994, p.16) analysis of

Hegel’s concept of “social world”. For him, Hardimon “employs the term social world as equivalent to Hegel’s
‘ethical world’ and recognizes that as such it is very closely related to Rawls’s idea of the ‘basic structure’”’.
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public reason in establishing properly designed political institutions as the main source
of freedom are central in the political liberalism. I stop at this point because I attach this
examination —and elaborate further— to the main discussion on the human rights and

economics in the Chapter 4.

2.5. THE IDEA OF POLITICAL LIBERALISM FROM ADAM SMITH TO
JOHN RAWLS

While the term liberalism refers to a comprehensive idea, the conditions in which the
idea of liberalism has raised is much more complicated. Here, there are two quite
significant approaches to the idea of liberalism that I am going to examine. In this
section, | try to analyze Rawls’s idea of public reason in the context of political
liberalism by focusing on its relation with Smithian conception of the “impartial
spectator” —or it might be called the Smithian theory of justice. My aim is to investigate
a possible connection between Adam Smith’s the man within breast —the impartial
spectator— and John Rawls’ public reason. However although the notion of sympathy'
has also a central role in Adam Smith’s moral philosophy, the concept of the impartial
spectator appears to be suggested as an essential character of human beings. Since this
essential character is much more related to the notion of ““use of reason”, I tend to focus
on the impartial spectator rather than sympathy. Yet, it is formulated as a measure to
weight our actions in order to find out whether they are on virtuous or vicious side.
Thus, the impartial spectator provides us the opportunity to have an opulent life in
which “most vulgar education teaches us to act, upon all important occasions, with
some sort of impartiality between ourselves and others, and even the ordinary
commerce of the world is capable of adjusting our active principles to some degree of

propriety” (Smith, 1759, p.139).

Although there have been plenty of studies on the notion of impartiality in history of
economic thought, it seems to me that, the majority of the attention has been given to
the impartial spectator of Adam Smith and the original position/veil of ignorance —and
public reason after his political turn— of Rawls. Both authors are known for placing the

impartiality in the very center of their theories'. The Smithian version, of which may be

12 The notion of sympathy refers to a set of interactions among men in terms of fellow-feelings
13 Rawls, 1971 and Smith, 1759.
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considered as a milestone in economic thought —known as system of natural liberty— is
broadly based on the idea of self-interest and rational autonomy. On the other hand, the
Rawlsian version is grounded on the idea of liberalism in the context of a particular
conception of justice; the idea of overlapping consensus in a pluralist society, as
mentioned above, is known as political liberalism. What they have in common is that
both approaches appear to be concerned with the independence of the individual and, to
certain extents, the idea of self~love —or self interest. However, in both approaches, the
idea of self-interest is considered within a general framework of moral principles in
order to bring individuals closer and to sustain a certain level of harmony in the society.
Thereby, both authors appear to deal with a conception of virfuous social organization
embedded with individualism, benevolence and reciprocity, even though such a
conception has been considered as a “nonsense” (Bentham, 1843) in some views. As we
shall see later, the heart of my examination is much more related to the accounts of
Adam Smith and John Rawls regarding the possibility of harmony in a society that is
already enclosed in self-interested parties. I tend to consider that the comparison of the
criteria they suggest and how these criteria are to be weighted when they yield conflicts
in social compact remains unexplored. In this sense, the question that I try to explore in
this section is that can public reasoning in Rawlsian political liberalism be considered in
the context of Adam Smith’s the man with in breast? This is the central argument of this
section and my aim in making such a connection here is to articulate the idea of human

rights with economic thought.

Adam Smith has been generally seen as the pioneer of the capitalist ideology and his
idea of “commercial society” has commonly been criticized. Having said that, in this
section I tend to suggest that Adam Smith’s project appears to ground on a system in
which achieving certain political goals through economic relations is not totally
restricted but bounded within a moral framework. Smith, through his two significant
works Theory of Moral Sentiments (TMS) and The Wealth of Nations (WN), tends to
clarify the emerging question concerning the place of the individual in civil society
(generally is reffered to the notion of homo-oeconomicus) as what Rawls partly aims at
in his works 4 Theory of Justice and Political Liberalism. Actually, the combination of

non-overlapping theories in the WN and the TMS suggests us the fundamentals of a
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“better” society by pointing out certain dynamics of emerging free market economy or
what Smith calls the “system of natural liberty”. Nevertheless, in comparison with
Rawlsian theory, to classify Smith’s project as “egalitarian” would undoubtly be so
pretentious, however I wish to emphasize that the concepts of mutuality and equality
that we are familiar in the Rawlsian theory in some respects are already included in the
core of Smith’s justification of his own theory. In this sense, for example the TMS is
generally considered as “an unqualified doctrine of a harmonious order of nature, under
divine guidance, which promotes the welfare of man through the operation of his

individual propensities” (Viner, 1991, p.92).

On the other hand, free market and competitive capitalism is often regarded as a threat
to equality and fairness because of its tendency to be puzzled by individual passions and
interests. Indeed, Adam Smith does not refer to the idea that all men are equal in every
respect. However, it is clear that Smith, as most of his fellows in his era, considers
humans as fundamentally equal beings particularly in the rational preferences and
sentiments. He suggests that similarities in individuals would push them to be in
sympathy with others and this would also encourages society to transform into a
commercial one: “It is because mankind is disposed to sympathize more entirely with
our joy than with our sorrow, that we make parade of our riches, and conceal our
poverty [...] it is chiefly from this regard to the sentiments of mankind, that we pursue
riches and avoid poverty” (Smith, 1759, p.50). In Smith’s system of natural liberty, the
individual do not suffer exclusion which might obstruct him in achieving what he
desires. Thus, a commercial —wealthy— society would produce more than any other
society and this easily encourages men “for procuring ease of body and tranquility of
mind” (Ibid. p.181). Adam Smith asserts that the system of natural liberty evokes “the
progress of society” (Smith, 1776a. p.70) because, in such a system, every man, as long
as he does not violate the laws of justice, is left free to pursue his own interest his own
way. For him, natural liberty is the best system available because it promotes “the great
purpose” (Smith, 1776b. p.109), or in other words, “the progress of the society towards
real wealth and greatness” (Ibid., p.109).

Smith justifies his account on liberty through society’s wealth and prosperity. Yet, his

account on the development of our moral sentiments is essentially self-centered (Coase,
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1976, p. 533). In this context, there has been much discussion on the relationship
between the TMS and the WN and it has been stressed that Adam Smith asserts two
contradictory principles of human action in his two major works: one is self-interest
which refers to the basic principle of economic activity and the other is the impartial
spectator —and mutual sympathy— that is based on moral concerns. Although the
question has been stressed in many views, scholars working on Adam Smith have
usually tended to favor one book at the expense of the other. However, there could still
be plenty of research opportunities grounded on both books. This is because, Smith’s
various works together appear to constitute the central parts of a more general political
theory of justice. Nevertheless, concerning the two books, there is still a controversy
over the question of how Smith’s project of economic activity can be consistent with his
moral-ethical concerns, that is, there is still an understanding that Smith had possibly
mistaken in his postulation of the moral and philosophical dimensions involved in

particularly his former book.

2.5.1. Das Adam Smith Problem

Since human beings are all considered as fellow-creatures in the TMS, the principle of
sympathy is suggested as a part of a system of moral judgments in which fellow
creatures accords their sentiments with each other. However in the WN, such a harmony
in the society basically relies on the self-interested nature of people. Because of this
contrasted justifications, Adam Smith is claimed to have fundamental inconsistency
across his two major texts. This is the fact that has long been called “Das Adam Smith
Problem” (See: Teichgraeber III, 1981; Oncken, 2000 [1898]; Zeyss, 1889) in the
relevant literature. Das Adam Smith Problem is originated from Smith’s supposition of
human behavior as being governed by two quite different and contradictory principles.
However, although Smith argues that self-interested motives of man forms the basis of
his theory, he does not attach himself neither primarily to self-interest, nor to equality
for its own sake. He tends to stay in the line of “golden mean” and tries to set forth the
possible conditions of a better society that consists of equal and free citizens. Therefore,
it is obvious that the aim of Smith is to promote a less authoritarian and more

democratic model.
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For Smith, persons are governed by the laws of nature, so they unconditionally
encounter with the “propagation of the species” (Smith, 1759, p.77). But at the same
time they are equally concerned with their own “self-preservation” (Ibid., p.77). Herein,
altruistic and self-interested motives are patched up together by the operation of
“correspondence of sentiments” (Ibid., p.78). Man is able to make moral judgments
those are based on the correspondence of the feelings of happiness or suffering —vice-
versa—, namely the “original and immediate instincts of man” (Ibid., p.78). The
correspondence of sentiments regulates the relations among people while it is still
possible that the tendency of individuals to focus on their own interests might make
people disharmonious with one another. It is clear that Smith conceives virtuous man in
regard to realm of self-interest. But he also claims that each man is bound with the
“passions” and “sentiments” of others. People naturally sympathize while making
judgments about those passions and sentiments. In this sense, the core idea behind

Smith’s broader framework appears to be the idea of propriety;

...and hence it is, that to feel much for others and little for ourselves, that to

restrain our selfish, and to indulge our benevolent affections, constitutes the

perfection of human nature; and can alone produce among mankind that harmony

of sentiments and passions in which consists their whole grace and propriety

(Ibid., p.25).
The account of propriety is one of the main pillars of Adam Smith’s moral theory which
also let us to consider his doubts about the possible problems concerning the concept of
self-interest. Smith here does not suggest a system that is fully confined with selfishness
or greed; neither in the TMS nor in the WN. The purpose of his project is to establish an
appropriate institutional framework in which self-interest can be expressed without any
significant conflict arising among individuals in society (Campbell, 1967, pp. 571-572).
It is important to underline that Smith’s construction of the idea of sympathy and
implementation of the impartial spectator into very center of his theory are essential
elements of his account of propriety. Smith (unlike some of his fellows like Jeremy
Bentham, John Stuart Mill, Henry Sidgwick, Hutcheson, etc.) does not ignore the idea
of virtue and its involvement in society, or the capability of mankind to recognize it.
Indeed, as mentioned above, particularly the TMS is much more concerned with an

inquiry on the “right” and the “wrong” in regard to the conception of tenor of conduct

(Smith, 1759, p.173) or to sense of propriety. The matter here is directly connected to
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the question moral judgment;

In treating of the principles of morals there are two questions to be considered.

First, wherein does virtue consist? Or what is the tone of temper, and tenor of

conduct, which constitutes the excellent and praise-worthy character, the character

which is the natural object of esteem, honour, and approbation? And, secondly, by

what power or faculty in the mind is it, that this character, whatever it be, is

recommended. to us? Or in other words, how and by what means does it come to

pass, that the mind prefers one tenour of conduct to another, denominates the one

right and the other wrong; considers the one as the object of approbation, honour,

and reward, and the other of blame, censure, and punishment? (Ibid., p.265).
Smith emphasizes that both benevolence and self-love are to be considered as virtues.
Actually this is the point where Das Adam Smith Problem has raised. He claims that
they do not lead to our moral judgments directly. Sentiments are representing a critical
point in establishing the framework for moral judgments. They are the forms of human
behavior, however, there is something different which enables moral judgments to be
made. According to Smith, it is sympathy that lets people to bring home to their selves
in the case of others: “Pity and compassion are words appropriated to signify our
fellow-feeling with the sorrow of others. Sympathy, though its meaning was, perhaps,
originally the same, may now, however, without much impropriety, be made use of to

denote our fellow-feeling with any passion whatever” (Ibid., p.10).

The link between sentiments that might belong to other people and me can only become
evident if that sentiment has already been enabled inside of me. The capacity of feeling
sympathy for our fellow creatures is actually a matter of having a certain level of
capacity of making judgments to evaluate another person’s passions; “to approve or
disapprove of the passions of the other persons, therefore, as suitable to their objects is
the same thing as to observe that we entirely sympathize with them; and not to approve
of them as such, is the same thing as to observe that we do not entirely sympathize with
them” (Ibid., p.16). However, sympathy should not be considered as a demanding
notion since we cannot fully sympathize with the others at all. In this sense Smith’s
account of sympathy appears to be that “we sympathize but only imperfectly, and it’s a
good thing, too” (Kelleher, 2015, p.45). On the other hand for Smith, we divide
ourselves into two persons when we endeavour to examine our own conduct, namely
when we “endeavour to pass sentence upon it, and either to approve or condemn it”

(Smith, 1759, p.113). These two persons, of which the first is considered as an examiner
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and judge while the second is “the person whose conduct is examined into and judged
of”, have distinct roles in our human life. But “that the judge should, in every respect,
be the same with the person judged of, is as impossible, as that the cause should, in

every respect, be the same with the effect” (Ibid., p.113).

In this context, the interaction of the sentiment outside of me and its reflection inside of
me constitutes the conception that Smith calls the impartial spectator which refers to
the ultimate maxim that guides our actions. As we have seen previously in Rawls’s idea
of public reason, the impartial spectator has a role in the society that regulates the
economic —private— relations among individuals; and sustains well being of people in
public level. The impartial spectator, for Smith, is “reason, principle, conscience, the
inhabitant of the breast, the man within, the great judge and arbiter of our conduct”
(Ibid., p.137). In this sense the impartial spectator is a human faculty that maintains a
reasonable cooperation among people. Therefore, as long as one’s judgment is strongly
bound to the man within breast’s virtuous nature, the exercise of sentiments or self-love
is severely curtailed; where, in fact, the point that the birth place of Das Adam Smith

Problem is located.

2.5.2. The Man Within Breast and the Idea of Public Reason

Before going further I want to mention some of the key details in Smith’s arguments
and formulations regarding how the man within breast is attached to the general
framework of the impartial spectator. First it is better to state that there are some
differences in Smith’s usage of the impartial spectator; “the terms Smith uses must
always be read relatively to their context because he is not always consistent in usage
across contexts” (Evensky, 2005, p.22f). As the impartial spectator has a central role in
our moral judgments, it is the man who decides the worthiness of whether the actions
that we conduct or we are faced with. In this sense, the notion of impartial spectator is
used in two different contexts'* which are either related to our judgments concerning
other people or our judgments concerning our doings and beings. The former is meant
to put oneself in someone else’s place in terms of broad understanding of the notion of
sympathy while the latter refers directly to the man within breast who in this case keeps

14 See more in Raphael, 1975. Some other authors refer to the term “demi-god” to describe the third context. See
more in Fitzgibbons, 1995; Young, 1986 and Leroch, 2008.
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a moral “distance” to oneself in order to guide the actions. In this context my use of the
term impartial spectator in this dissertation refers to the conception of the man within
breast in its second form. Then, the point that I am interested in is the question that

Smith asks concerning the impartial spectator;

When our passive feelings are almost always so sordid and so selfish, how comes it

that our active principles should often be so generous and so noble? When we are

always so much more deeply affected by whatever concerns ourselves, than by

whatever concerns other men; what is it which prompts the generous, upon all

occasions, and the mean upon many, to sacrifice their own interests to the greater

interests of others (Smith, 1759, p.137).
Actually, these questions have much in common with the purpose of Rawls in his idea
of public reason and political pluralism. For Smith, it is not benevolence, “the soft
power of humanity”, “the love of our neighbour” or “the love of mankind” that lead
persons to collaborate with each other within society. Indeed, these can be well
considered as comprehensive doctrines in the Rawlsian sense. Rather, it is a much
stronger power that enables itself in such cases. It is only the impartial spectator who
corrects “the natural misrepresentations of self-love” (Ibid., p.137) and who shows us
“the propriety of resigning the greatest interests of our own, for the yet greater interests
of others” (Ibid., p.137). It is the man within breast who reminds us that “we value
ourselves too much and other people too little” (Ibid., p.138). Therefore the authority of
the man within breast keeps our self-interested motives within the limits of moderation
or propriety. The impartial spectator does not set forth external standards that we ought
to follow, rather, it leads us to make our judgments in accordance with the man within
breast which is already inherent in us; it is a companion of us until the end of our lives
and it “has never dared to forget for one moment the judgment which the impartial
spectator would pass upon his sentiments and conduct. He has never dared to suffer the
man within the breast to be absent one moment from his attention. With the eyes of this
great inmate he has always been accustomed to regard whatever relates to himself”
(Ibid., p.147). Smith suggests a moral framework in which one should govern himself
by considering that if the man within breast or the other “he” were judging his actions.
Therefore, a person’s conduct is not only affected by the sense of self-love, but also

directed by the man within breast and, as a matter of fact, we need to follow the man

within breast in order to live a virtuous life.
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The idea behind such impartiality is associated with the fact that one should take into
account the sentiments of all parties affected by one’s decisions. That is to say, our
interests or passions are to be limited, or directed, by the judgment of an abstract third
party, which is expected to be not affected by any of the sentiments that the other parties
might have. However Smith’s impartial spectator goes beyond the scope of such a third
party since it operates neither in the same way that any disinterested party would make,
nor as any party which takes into account all of the prevailing point of views. Smith
embraces the idea of having distance from some certain sentiments, even from self-love
because of “the need to broaden the discussion to avoid local parochialism of values,
which might have the effect of ignoring some pertinent arguments, unfamiliar in a
particular culture” (Sen, 2009, p.45). My argument is that such impartiality is partly
adopted by Rawls into his political liberalism regarding the comprehensive doctrines
and overlapping consensus. As mentioned in Section 2, for Rawls, a well ordered
society is based on political principles of justice. These principles are determined
through public reasoning under a certain level of reasonable pluralism. In this sense,
what Smith tries to resolve within his theory is, in a way, the stability concerns that
Rawls later had faced. In this context, according to Sen, “one of Smith’s major
methodological concerns is the need to invoke a wide variety of view-points and
outlooks based on diverse experiences from far and near, rather than remaining
contented with encounters —actual or counterfactual— with others living in the same
cultural and social milieu, and with the same kind of experiences, prejudices and
convictions about what is reasonable and what is not, and even beliefs about what is
feasible and what is not” (Ibid., p.45). Then, finally the idea of impartial spectator
appears to be “motivated by the object of scrutinizing not only the influence of vested

interest, but also the impact of entrenched tradition and custom” (Ibid., p.45).

We can consider that Rawls gives relatively few references to Adam Smith, however it
is clear that the ideas proposed in the TMS and the WN have strongly influenced Rawls
in his theory of justice and political liberalism. It seems to me that the role of Smithian
ideas within the theories of Rawls is as essential as Kantian influence since Rawls
describes his own theory of justice as fairness as “highly Kantian in nature” (Rawls,

1971, p.viii). Accordingly, Rawls also stresses that “in its initial stages at least a theory
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of justice is precisely that, namely, a theory. It is a theory of the moral sentiments (to
recall an eighteenth century title) setting out the principles governing our moral powers,
or, more specifically, our sense of justice” (Ibid., p.44) On the other hand, there is also a
discussion on whether Kant had already known the works of Smith before he started to
write the Groundwork: “Immanuel Kant too was familiar with The Theory of Moral
Sentiments, as we know from his correspondence with Markus Herz in 1771” (Raphael
and Macfie, 1975, p.31) This is written earlier than some of Kant’s classic works so “it
seems quite likely that Kant was influenced by Smith” (Sen, 2009, p.30). Therefore, my
argument is that the Rawlsian idea of public reason has fundamental connections to
Adam Smith’s metaphor of impartial spectator as they both refer to a particular exercise
of reason which leads us to harmonize our “doings” and “beings” that we value with the
other parties in the society. This is possible only if we can reasonably limit our interests,
passions and desires for the sake of the well ordered society. This is actually not an
“extreme generosity” (Buchanan, 1976, pp.33-35) that is demanded through the
normative principles, rather it is a potentiality of human beings, a feature that we have

throughout our lives.

In this context, I tend to consider the distinction of using reason publicly and
nonpublicly as an important component through the examination of human rights. Thus,
my account of human rights and economics inevitably would cover the Smithian idea of
the man within breast. It is my assumption that, we should go beyond the principle of
impartiality to find out more about the liberalisms of Adam Smith and John Rawls.
Although they independently hold two distinctive theories on impartiality, though, they
come closer in virtue of the fundamental similarities between the man within breast and
public reason. In this sense an alternative approach that is based on such similarities
would strengthen the ties between human rights and economics. Thus, I see no reason to
deny the idea that the man within breast is the person, the other “I”, who encourages us
to use our reason publicly. Once we reformulate the question of human rights through
such political understanding of the public use of reason, the research area that is
believed to be covered by economics also become a concern for the human rights
discussion. In fact, there had been a debate regarding the rights of man and economics

in the very beginning of the time of so called universal declarations. There are two
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significant arguments on the role of the rights of man in the civil society and economics
which have still been carried out in different forms. Of which, the first one is Jeremy
Bentham’s “Anarchical Fallacies” and the other is Karl Marx’s “On the Jewish
Question”. I believe that the analysis of these arguments in the context of the idea of
public reason would provide further opportunities in the examination of human rights

and economics.



86

CHAPTER 3

THE POLITICAL ECONOMY OF HUMAN RIGHTS

3.1. INTRODUCTION

The concept of inalienable and indivisible rights has been widely known after the so-
called universal declarations of rights of man. Such a doctrine has also been shaped by
historical influence. While the term “rights of man” refers to a comprehensive idea, the
controversy over the idea behind such rights in the context of history of economic
thought is much more complicated. Here, I provide a distinct approach through the
arguments of Marx and Bentham regarding human rights by reconsidering the idea of
public use of reason. I tend to consider the conception of public use of reason as an
important component in the justification of the idea of human rights and I analyze the
claimed perplexities of human rights in economic thought by focusing particularly on
Marx and Bentham’s works. Therefore, at the core of my examination stands an
argument based on a political understanding of using reason publicly referring to Kant,
Rawls and Smith, which could call for a reconciliation between human rights and

political economy.

Economics is, as a matter of fact, mostly concerned with a particular set of motives and
relations which are considered to be driven by self-interest and rational autonomy.
Although there are different interpretations, the conception of civil society has been
central to the development of economic thought. Yet, the self-interested parties in civil
society and the economic relations among them are sometimes considered to be
irrelevant to the social justice and some sorts of basic rights. Concerning the debate on
civil society, Marx, in On The Jewish Question, draws a distinction between species
being and monad as a center argument against the conception of human rights in which
politically emancipated community is believed to lead man to be a part of material life
where man seeks his own interest. On the other hand, Bentham criticizes human rights
by pointing out the theoretical errors and “mischiefs” of the idea of natural rights in his
manuscript Anarchical Fallacies (“Being an Examination of the Declarations of Rights

issued during the French Revolution” in Bentham, 1843b). Therefore, a major
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controversy emerges in economic thought over the idea of human rights.

This chapter aims at re-examining these two different approaches to human rights in the
context of the idea of public use of reason. My main purpose here is to analyze the focal
point of the claimed controversy over human rights and then to provide an alternative
approach in the investigation of a possible reconciliation between the idea of human
rights and economics. This chapter is set as follows. In Section 2, I begin by making a
critical review of Bentham’s analysis of natural rights and rights of man. According to
his arguments, Bentham seems to disagree with these ideas because of two main issues
which are inherent to the French Declaration of the Rights of Man and Citizen (DRM).
He states that a natural right is a “contradiction in terms” so that rights of man is “non-
sense”. For Bentham, a natural right can not be considered as a legal (real) right which
is always determined under actual existing system of law because rights of man are
actually counterfeit rights; “from real law come real rights [...] from imaginary laws
come imaginary ones” (Bentham, 1843b, p.523). Then, second, embracing individual
utility should be the central purpose in establishing a legal political system. Thus, the
error in formulation of rights of man is to consider such rights as "unalienable and
sacred" ones. Such rights however are “simple nonsense: natural and imprescriptible
rights, rhetorical nonsense, nonsense upon stilts” (Ibid., p.501). In this context I analyze
his arguments on the basis of (1) the essential problematic in the relation between rights
of man and natural rights and (2) his theory of system of law which is essentially based
on the utility principle. In Section 3, I further my examination by focusing on the
Marxian critique of rights of man where Marx argues the distinction of civil society and
state in the context of religion. My concern in this argument is how he elaborates his
ideas of species being and human emancipation. Indeed, Marx suggests a broader
context in most of his works in order to clarify his account of human emancipation in
relation with civil society. However, in this section I tend to focus on the classification
that he attempts to make between political emancipation and human emancipation
discussed in his earlier works, particularly in On The Jewish Question. Finally, Section
4 attempts to show the idea behind the arguments of Marx concerning the rights of man:
Marxist approach offers exciting possibilities including the potential for alternative

linkages between the “comprehensive” doctrines mentioned in previous chapters and
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economics. Thus, in this section I outline the origins of Marxian understanding of
alienation, political emancipation including his justification of the relation between the
right (Recht) and modes of production. Then I conclude by an analysis of the moral
backgrounds of human emancipation in which I assert the idea that the concepts of
species being and public use of reason partly share the same basis in the context of

human rights.

3.2. BENTHAM AND HUMAN RIGHTS
3.2.1. Bentham on the Idea of Rights of Man: Nonsense Upon Stilts

Jeremy Bentham has long been known for his writings on law, economics, politics and
philosophy. The foundations of Bentham’s grand project as well as his criticism of
rights of man can be easily found in these texts. While he gives more attention to the
questions of legislation, system of law and government, he is also concerned with a
theory on the principles of utility or the greatest happiness principle. For example in his
manuscript called Anarchical Fallacies he discusses rights of man in the context of
natural rights and the utility principle. Bentham, in the Book of Fallacies, defines what

he meant by the term “fallacy”:

By the name of fallacy, it is common to designate any argument employed or topic
suggested for the purpose, or with the probability of producing the effect of
deception, —of causing some erroneous opinion to be entertained by any person to
whose mind such an argument may have been presented (Bentham, 1843b, p.379).

He furthers his argument by an extensive examination of the 1789 Declaration (DRM).
Bentham’s arguments regarding what we now call “human rights” is actually a critique
of “natural rights”. Thus, the context of the Anarchical Fallacies is much more
concerned with a theory of right that is based on a particular understanding of law and
legislation. However, it is my claim that the central argument in Anarchical Fallacies
has a dual purpose; one is a categorical criticism of the DRM and the other is providing
a basis for an alternative theory of rights together with the idea of “greatest happiness”.
However the latter is much less mentioned in the text comparing to the former. While
Bentham is not the first thinker who sets forth the idea of “the greatest happiness for the
greatest number”, there had been already similar expressions from a part of

Enlightenment philosophers. It was an era in which western societies were shifting from
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feudal mode of production to capitalism, though, this process had not been
accomplished yet. The idea of free and equal individuals was a newly developing
subject as the “modern” states were in the process of flourishing one by one.
Nevertheless, Bentham’s utilitarianism has fundamental differences from his
contemporaries regarding the idea of natural rights; for him “there is no right, which
ought not to be maintained so long as it is upon the whole advantageous to the society
that it should be maintained, so there is no right which, when the abolition of it is
advantageous to society, should not be abolished” (Ibid., p.501). Auguste Comte, for
example, in a letter which he wrote to J. S. Mill, states that Bentham’s works can be
considered as "the main origin of what is called political economy” (Letter to Mill, 20th
Nov 1841, p.4; quoted in Bonar, 1992, p.219). Indeed, we can claim that there is
undoubtedly a strong influence of Bentham’s ideas on most of the classical economists.
For Bentham, political economy is “at once a science and an art. The value of the
science has for its efficient cause and measure, its subserviency to the art. [*To Adam
Smith, the science alone has been the direct and constant object in view: the art the

collateral and occasional one])” (Bentham, 1843c, p.33).

Bentham argues that the followers of the DRM would “sow the seeds of anarchy
broadcast” (Bentham, 1843b, p.496). Such rights are “the rights of anarchy” and the
declaration offers only “the order of chaos™ (Ibid., p.522). The message that we get from
the declaration is this: “People, behold your rights! If a single article of them be
violated, insurrection is not your right only, but the most sacred of your duties” (Ibid.,
p-496). Bentham seems very certain about the impossibility of imposing such rights as
legal rights through government. However, the essential problem is actually not the
“rights of man” but the natural rights discourse is in question here. Accordingly, if a
right is not identified in law and not legally protected by the government, this means
that there is no such right to be claimed even if it is a “universal” right. His argument
begins with the refusal of the statement of “all men are born free” in the DRM. He
claims that; “All men, on the contrary, are born in subjection, and the most absolute
subjection —the subjection of a helpless child to the parents on whom he depends every
moment for his existence” (Ibid., p.498). Bentham’s criticism is essentially based on his

understanding of the nature of law. For him, there is a strict distinction within the
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concept of law. Accordingly, rule of law inhibits unbounded freedom of people where
“the men in question are free in one sense, though slaves in another; slaves, and free, at
the same time: free in respect of the laws of nature —slaves in respect of the pretended
human laws, which, though called laws, are no laws at all, as being contrary to the laws
of nature” (Ibid., p.498). For Bentham, rights are created by the law, and law is solely a
legit command of the government. He asserts that one could only have a right if it is
given by means of positive law. Therefore all rights are legal rights. Accordingly, men
are all equals in abstract whereas concrete equality is impossible. Thus, while the DRM
tries to eliminate differences of people and suggests a “concrete” equality for all, such

equality is impossible in practice:

The apprentice, then, is equal in rights to his master; he has as much liberty with
relation to the master, as the master has with relation to him; he has as much right
to command and to punish him; he is as much owner and master of the master’s
house, as the master himself (Ibid., p.498).

He further makes an analysis of four “natural” rights; liberty, property, security and
resistance to oppression and he claims that such rights can not be considered without a
legal framework. The legal system of government should exactly determine the
framework of those rights. However, natural rights are determined out of such
governmental decision, thus, they are invalid. Bentham stresses that this could lead to a
confusion because such rights might even violate what they claim to assure. These
rights are “’self-contradictory, in the same breath in which their existence is declared,
declared to be imprescriptible” (Ibid., p.502). Then, Bentham focuses on the two
dimensions of the confusion: First, the problems inherent in the idea of natural rights,
and second, the confusion on what those rights actually claim. Accordingly, first he
argues the right to liberty in terms of its formulation as an unbounded right. In this sense
unbounded liberty is “the liberty of doing or not doing on every occasion whatever each
man pleases: unbounded property; that is, the right of doing with everything around him
(with every thing at least, if not with every person) whatsoever he pleases” (Ibid.,
p.502). Yet, Bentham’s main argument appears to be directed to the issue of the arbitrary
content of right to liberty. He criticizes the determination problem of the limits of one’s
liberty because one can never know if he is “at liberty or not to do or to omit doing one

act, till I see whether or not there is anybody that may be hurt by it — till I [he] see[s] the
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whole extent of all its consequences?” (Ibid., p.505). Therefore the privilege of

unbounded liberty for one threatens another’s liberty.

Bentham then discusses the right to property and asks that “how is property given?”.
The answer is simple; “by restraining liberty; that is, by taking it away so far as is
necessary for the purpose”. He further states that “how is your house made yours? By
debarring every one else from the liberty of entering it without your leave. [...] So that
the moment it is acknowledged in relation to any article, that such article is my property,
no matter how or when it became so, that moment it is acknowledged that it can never
be taken away from me” (Ibid., p.502). Furthermore, the concept of right to security
also remains perplexed in terms of the fundamental error in its determination within the
declaration; “all laws are null and void; [...]; all laws which, to preserve the country
from pestilence, authorize the immediate execution of a suspected person, in the event
of his transgressing certain bounds” (Ibid., p.503). Finally Bentham discusses the right
to resist oppression; “What is it that a man has in view when he speaks of oppression?
[...] Submit not to any decree or other act of power, of the justice of which you are not

yourself perfectly convinced” (Ibid., p.504).

Bentham in the end claims that the idea of rights of man is “anarchical”. Therefore, he
tends to support the idea that there will be no liberty, property or security and hence no
rights without a “real” system of law. He deals with the legal duty only in the context of
(real) law. So it is not possible that a “real” system of law shall cover such natural
duties. He thus ignores the idea of natural rights because of the fact that they are
imaginary rights. In this sense, Bentham asserts that these so-called rights of man are in

fact “counterfeit rights” (Ibid., p.523).

3.2.2. Utility Principle and Human Rights

For Bentham, happiness is the most important part of legitimacy. Concerning the
feelings of pain and pleasure as essential parts of happiness, he states that “pain and
pleasure at least are words which a man has no need, we may hope, to go to a Lawyer to
know the meaning of” (Bentham, 1843a, p.238). Thus, happiness is a “real entity” as we
can experience it directly. However, there are some other entities which Bentham calls

“fictitious” that belong to the system of legitimacy such as right, duty, property,
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obligation, etc. In this context, a real entity is “an entity to which, on the occasion and
for the purpose of discourse, existence is really meant to be ascribed” (Bentham, 1843e,
p.196). A real entity can be either a real physical entity such as things, animals and
plants or a particular psychical entity such as sensations, feelings, impressions and ideas

which are based on the reflections of our experiences and observations.

On the other hand a fictitious entity “is an entity to which, though by the grammatical
form of the discourse employed in speaking of it existence is ascribed, yet in truth and
reality existence is not meant to be ascribed” (Ibid., p.197). Then, propositions
concerning fictitious entities should have a reference to the “real entities” as a part of
real world otherwise they will be considered as meaningless or false. Legal rights are
thus “fictitious entities” (See Bentham, 1843e, pp.192-211) and they are more complex
than “real entities”. Bentham here suggests a justification of such complex notions by
more basic notions which are based on our experiments and feelings. What he makes is
an effort to clarify the purpose of the legal rights and, ultimately, the art of law. In this
sense, in so-called natural rights, those complex issues are explained by other complex

notions and he basically finds this fact fallacious.

Examination of the relationship between human rights and economics is more complex
especially when we consider the role of markets and utility in civil society. Markets, in
theory, are institutions formed to maintain economic efficiency since it is considered as
a system in which goods and services produced and exchanged in a certain way. In this
respect, market is believed to consist of agents who are actually seeking for maximum
level of individual utility. Indeed, this seems to be totally irrelevant to the idea of human
rights. This is the point where Bentham argues the rights of man in the framework of his
grand project that is mainly based on the principle of utility. His theory on the principle
of utility is based on an idea developed by the reconsideration of two natural motives.
Bentham, in the beginning of Morals, writes: “Nature has placed mankind under the
governance of two sovereign masters: pain and pleasure. [...] They govern us in all we
do, in all we say, in all we think. [...] In words a man may pretend to abjure their
empire; but in reality he will remain subject to it all the while” (Bentham, 1843a, p.1).
So that, the principle of utility is based on the assumption of a pain and pleasure duality

in accordance with the aim of producing the greatest happiness. Then, utility is a
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“property in any object, whereby it tends to produce benefit, advantage, pleasure, good,
or happiness” or “to prevent the happening of mischief, pain, evil, or unhappiness”

(Ibid., p.1).

Bentham actually suggests a particular form of society in which the parties will only
pursue their own interests where these various interests are not naturally associated with
each other. However, he also indicates that these different particular interests of the
parties can share a common basis which is called “universal interest”. In this context
Bentham draws a distinction between monarchical, aristocratic and democratic types of
government. Each of these types have a different understanding of personal interest
since monarchy and aristocracy promotes “evil” interests while democracy promotes the
universal interest. He defines democratic interest as an interest “which is no other than
universal interest” (Bentham, 1843c, p.446). Universal interest here signifies a
particular interaction of various personal interests among all members of the society.
Therefore the ultimate end of the government is “the advancement of the universal
interest” (Bentham, 1843c, p.446); this is also the case of morals; “to the art and science
of morals belongs the indication of the sorts of acts, by which, in the various situations
of life, the universal interest is served or disserved” (Bentham, 1843d, p.493). However,
although Bentham seems to be in favor of democratic governance, his core utilitarian
project does not involve a democratic constitutionalism. Rather, Bentham aims at
constituting the basics of a legal system and government in order to maximize greater
happiness for the greatest. In this context, actions can only be valuable depending on
their capacity to serve utility; the good is the maximization of pleasure and the
minimization of pain. So, utility here is thought as an easy-to-measure device within a
more general theory of happiness. Following this line of reasoning, the duty of the
government is to maintain the greatest happiness of the greatest number. In his famous
greatest happiness principle, he asserts that happiness is the greatest good to pursue.
However; “in proportion to the want of happiness resulting from the want of rights, a
reason exists for wishing that there were such things as rights. But reasons for wishing
there were such things as rights, are not rights; a reason for wishing that a certain right
were established, is not that right —want is not supply— hunger is not bread” (Bentham,

1843b, p.501).
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On the other hand, Bentham states that “the feelings of men are sufficiently regular to
become the object of a science or an art” (Bentham, 1843a, p.304). Thus, the general
form of reasoning can be basically presented by two basic motives; pain and pleasure.
On the basis of this consideration Bentham furthers his account of utility principle
through the legislative process, “the object or end in view should be the production of
the maximum of happiness in a given time in the community in question” (Bentham,
1843c, p.33). The term “maximum” here refers to a measure in which pleasure is
considered as a reflexion of positive quantities and the pain is indeed the negative
quantities. In this sense, what Bentham calls the politics directs the governmental
actions while the morals is directing the conduct of individuals. However both are
concerned with the achievement of happiness. So, “which is politically good cannot be
morally bad” (Bentham, 1843a, p.12). In this line of reasoning, we can claim that there
is an implicit tendency in Bentham’s idea regarding, to an extent, a reconciliation
project between what we call public and private interests. That is to say, there appears to
be a natural connection among the parts of this duality in human existence; “in self-love
there is a foundation for universal benevolence; there is none for universal malice. And
this is in itself evidence of the union between the interest of the individual and that of

mankind” (Bentham, 1834b, p.36).

Obviously, Bentham is very well conscious of the “public” dimension of the society as
an important fact of co-existence: “the dependence of every man upon other men is so
obvious and so intimate that a certain quantity of benevolence is almost a necessary
condition of social existence” (Ibid., p.39). However he regards such benevolence as a
subsidiary of self-interest where the art of legitimacy is responsible, in a sense, in
maintaining the harmony of these two. For Bentham, there is neither a particular
distinction within the society such as bourgeois and citoyen nor there exist division of
classes within the community; “The wealth of the whole community is composed of the
wealth of the several individuals belonging to it taken together” (Bentham, 1843c, p.33).
Then, he states that “there cannot be any incompatibility between the wealth of each and

the wealth of all” (Ibid., p.71).

Although equality and security are included in the objects of the civil law, there is also

an inconsistency in the operation of the two notions in terms of the achievement of the
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greater sum social happiness. In this sense, equality should only be promoted until the
point where it contradicts with the security (liberty). Yet, liberty and equality can not
have the same civil law, a reconciliation is hardly possible in some circumstances:
“Equality, for example, would require a certain distribution of property which would be
incompatible with security” (Bentham, 1843a, p.303). In fact, for Bentham, the most
important object among others is security: “When security and equality are in
opposition, there should be no hesitation; equality should give away” (Ibid., p.311). In
this context, Bentham argues the strict form of the equality principle that is mentioned
in the 1789 Declaration. He claims that if equality is considered in such a way, it will

harm the security (i.e. enjoying rights in terms of the principle of utility) and wealth:

What a man has inherited from his ancestors —what he has himself earned, he

hopes to keep; and this hope cannot be interrupted without producing a pain of

disappointment. But if, of two persons, the one is to take from the other a portion

of the property he possesses today, because he is the poorer; for the same reason, a

third should take a portion of such property from both to-morrow, as being poorer

than either; and so on, till all security in the possession, of property— all hope of

retaining it, were altogether abolished. As no man could, at this rate, be secure of

enjoying any thing for two moments together, no man would give himself the

trouble to improve anything by his labour: all men would live from hand to mouth

(Ibid., p.358).
In this context, I tend to partly share Bentham’s approach to natural rights concerning
his arguments of rights of man. Providing an adequate justification for human rights
requires, to an extent, a measure which inevitably will include the facts of humanity
such as autonomy, dignity, liberty and equality. In this sense, my intention is to follow
the reasoning that, apart from the natural rights discourse, an idea based on public use of
reason can support the examination of human rights by providing a possible

reconciliation with economics.

3.2.3. Controversy Over the Idea of Rights of Man

The idea of human rights refers to a specific quality or set of qualities which all human
beings essentially possess as a potentiality in which public reasoning plays a central
role. Therefore, it appears to me that there are good reasons not to deny the fact that a
comprehensive research on human rights requires a moral or ethical justification apart
from the justification by the idea of natural rights. Legal inquiries alone, unfortunately,

tend to fail providing an adequate justification (or refusal) for human rights such as
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Bentham’s critics of human rights on the basis of the principle of utility. Because in the
context of the utility principle, the idea of (human) right is nonsensical unless it is to be

considered as a means to reach the greatest good for the greatest number.

However, in Marxian arguments, human rights, in contrast, are criticized as a part of
economic domain in relation with the utility principle within the general framework of
civil society. This problematic is particularly examined in the Marxian critique of
rights of man in “On The Jewish Question”. Marx argues that political emancipation,
apart from human emancipation, is the level of emancipation where man still remains
alienated. He considers the fact of alienation, derived from Feuerbach, as an inevitable
part of the politically emancipated state in which man is divided into two parts; first as
an abstract species-being/citoyen in his socialized life and second as a monad/bourgeois
in his private life. On the other hand, for example, Marx claims that Bentham “takes the
modern shopkeeper, especially the English shopkeeper, as the normal man” (Marx,
1909a, p. 668f). The problem in the view of “shopkeeper’s utility” is that the
shopkeeper’s human qualities (including productive and creative abilities) are reduced
to a plain exchange item in the marketplace in expense of gaining pleasure (or utility).
Then, man itself becomes an exchange (trade) item and that causes each man (and his
production force) to be used as a means to satisfy external needs. Thus, the only
currency in such an exchange is the possessions and potentialities of man as a
humankind which can be used to get a certain amount of satisfaction. In this sense, man
must orientate himself as a sales-person to be able to sell everything that belongs to his
human person. Such a sales-person “always inserts a third thing between himself and
his mode of action —a habit seen in truly classic form in Bentham, whose nose had to
have some interest before it would decide to smell anything” (Marx and Engels, 2010,

p.213). Man’s “human existence” turns into a means to increase personal “wealth”.

In this context, Marx considers “wealth” as an important part of capitalism that “creates
the material elements for the development of the rich individuality which is as all-sided
in its production as in its consumption, and whose labour also therefore appears no
longer as labour, but as the full development of activity itself, in which natural necessity
in its direct form has disappeared; because a historically created need has taken the

place of the natural one” (Marx, 1973, p. 251). In the utilitarian approach, wealth is
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determined by an external conception of utility. Marx explains this fact as follows: “I
derive benefit for myself by doing harm to someone else (exploitation de [’homme par
[’homme); in this case moreover the use that I derive from some relation is entirely
extraneous to this relation, as we saw above in connection with ability [ Vermdgen] that
from each ability a product alien to it was demanded, a relation determined by social
relations —and this is precisely the relation of utility” (Marx, 2010, pp.409-410). In
utilitarian approach, relations —like speech, love, definite manifestations of definite

qualities of individuals— are supposed not to have;

[TThe meaning peculiar to them but to be the expression and manifestation of some
third relation attributed to them, the relation of utility or utilization. This
paraphrasing ceases to be meaningless and arbitrary only when these relations
have validity for the individual not on their own account, not as spontaneous
activity, but rather as disguises, though by no means disguises of the category of
Utilization, but of an actual third aim and relation which is called the relation of
utility (Marx, 2010, p.409).

Indeed, Marx challenges the utilitarian understanding of pleasure and pain as a currency
because of the mere abstraction of all human faculties into one single concept. In this
context, for Marx, Bentham, as a utilitarian political economist, reduces all capabilities
of man and his labor power to one kind; that is capability of maximizing satisfaction.
Therefore, all men are considered as equals but in having the same sense of utility. Such
consideration of equal right is considered in the context of the labor supplied and the
pleasure (utility) expected to gain. Thus, all the differences of men, the quality of their
labour and the understanding of pleasure are ignored in principle. The main concern in
the measurement is the quantity of the “commodity”. Therefore, man’s rightful claim
turns into “a right of inequality, like all right” (Marx, 1922, p.30). Yet, in Grundrisse,

Marx criticizes such a commodification referring to Adam Smith:

Equal quantities of labour must at all times and in all places have the same value
for the worker. In his normal state of health, strength and activity, and with the
common degree of skill and facility which he may possess, he must always give up
the identical portion of his tranquillity, his freedom, and his happiness. Whatever
may be the quantity or composition of the commodities he obtains in reward of his
work, the price he pays is always the same. Of course, this price may buy
sometimes a lesser, sometimes a greater quantity of these commodities, but only
because their value changes, not the value of the labour which buys them. Labour
alone, therefore, never changes its own value. It is therefore the real price of
commodities, money is only their nominal value (Marx, 1973, pp.533-534).
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Marx, then argues Smith’s view in the context of the reduction of human faculties into
one single measure: “Tranquillity appears as the adequate state, as identical with
freedom and happiness” (Ibid., p.534). Marx defines liberty, freedom, justice or fairness
as abstract notions which are employed as a means to maintain the current state of the
political order. Hence, these notions, under the general ideological framework of rights
of man, are inevitably illusionary in such political use. However, there are also some
more recent works on the question of human rights providing alternative views from a
different Marxist perspective. For example, in such works, we can find various claims
concerning the responsibility of the capitalist society in increasing violations of human

rights."

3.4. EMANCIPATION AND THE RIGHTS OF MAN

3.4.1 Political Emancipation and the Jewish Question

Marx, in his essay “On The Jewish Question”, which is written as an extensive inquiry
on Bauer’s “Jewish Question”, examines the deficiencies of political emancipation in
the context of the rights of man. Contrary to Bentham’s arguments, Marx argues that
these sort of rights, as egoist man’s rights, lead man to be left alone in civil society. In
this sense he draws a distinction between species being (public) and monad (private) as
a center argument against the idea of the rights of man. In fact, Marx seeks to justify the
conditions of human emancipation which would lead man to emancipate himself from
alien powers. Marx, in “On The Jewish Question”, first challenges Bauer’s theological
approach and then examines the “Jewish” problem within the framework of political
emancipation. For Marx, Bauer had erred in his examination because of his confused
account of the “religious” state. Thus, he re-shapes the question of religious state by
reconsidering it in the context of the “political” state. Marx then attempts to define the

political state and the concept of political emancipation:

The political emancipation of the Jew, the Christian, and, in general, of religious
man, is the emancipation of the state from Judaism, from Christianity, from
religion in general. In its own form, in the manner characteristic of its nature, the
state as a state emancipates itself from religion by emancipating itself from the
state religion — that is to say, by the state as a state not professing any religion, but,
on the contrary, asserting itself as a state (Marx,1844, p.6).

15 See more in Nordahl, 1995; for an “egalitarian” perspective see Lukes, 1985 and 1993.
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According to Marx, emancipation from the “state religion” does not refer to the
emancipation from religion on the individual level. State does not determine the
individual’s life, rather the individual continues his own life (i.e. being religious) under
the rule of a “blind” state. However, the “political” state forces man to live in a two-fold
way of which Marx defines as bourgeois and citoyen. In a politically emancipated
community, man is a part of material life and seeks his own interest as an egoist monad
who always considers the “others” as a means in his pursuit of happiness. On the other
hand, for him, man also has a social character and belongs to the community as an
abstract species-being. Accordingly, the real man “is recognized only in the shape of the
egoistic individual, the true man is recognized only in the shape of the abstract citizen”
(Ibid., p.20). He furthers his argument by examining the concept of human
emancipation. Human emancipation for Marx is an essential achievement in the course
of human progress which could only be accomplished by “genuine” species-beings

rather than abstract citoyen:

Only when the real, individual man re-absorbs in himself the abstract citizen, and

as an individual human being has become a species-being in his everyday life, in

his particular work, and in his particular situation, only when man has recognized

and organized his “own powers” as social powers, and, consequently, no longer

separates social power from himself in the shape of political power, only then will

human emancipation have been accomplished (Ibid, pp.20-21).
Man can only be emancipated (human emancipation) through acting in accord with his
nature as a social being; by preventing himself from alien powers (egoism and self
interest). In this context, It seems to me that, through the idea of human emancipation,
Marx tends to be concerned with the process of becoming mature as Kant does through
the idea of public use of reason because such an emancipation can only be achieved if
the freedom of species being is secured. As a “genuine” species being, man naturally
belongs to the public sphere; however, under the political emancipation, man faces
contradiction between being an individual as a monad and being socialized as a species

being. Then, man materializes the others in civil society by transforming himself into a

monad and finally becomes alien to himself, to his nature.

3.4.2. The Rights of Man and Civil Society

The contradiction mentioned in On The Jewish Question among the individual being
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and the social being is the standpoint of Marx’s critique of rights of man. In fact, it has a
central role in political emancipation because “the division of the human being into a
public man and a private man [...] is not a stage of political emancipation but its
completion” (Ibid, pp.9-10). That is to say, political state remains neutral to the private
man’s life in civil society; either to his cultural life in terms of religion or his material
life in terms of private property. Marx here seems to refer to a realm of immaturity in
which there is nothing meaningful but only self-interest. Then, he further elaborates his
account of political emancipation with an examination of the DRM. In this context,
according to the declaration, the private man in civil society has right to be egoist, right
to be greedy; he has right to live his “purposeful” life. Therefore “so-called rights of
man, the droits de [’homme as distinct from the droits du citoyen, are nothing but the
rights of a member of civil society, i.e. the rights of egoistic man, of man separated from
other men and from the community” (Ibid., p.15). However, Marx considers civil
society —and the private man as well— as an inevitable level toward achievement of
human emancipation: “Political emancipation is, of course, a big step forward. True, it
is not the final form of human emancipation in general, but it is the final form of human

emancipation within the hitherto existing world order” (Ibid., p.9).

He then examines the concepts of “privilege of faith”, “liberty”, “equality” and
“security” by focusing on the 1789 Declaration and consecutive documents which are
relevant to it. He claims that, in the rights of man, “liberty” is considered as “right to
private property” —or “right of self interest”— and “equality” is considered as having
“equal” right to private property. Marx furthers his argument by pointing out the role of
“self-sufficient monad” in civil society and he claims that “right to security” is proposed
in order to ensure the egoism of private man. Therefore, in the rights of man, says Marx,
“(man) is far from being conceived as a species-being; on the contrary, species-life
itself, society, appears as a framework external to the individuals, as a restriction of their
original independence. The sole bond holding them together is natural necessity, need

and private interest, the preservation of their property and their egoistic selves” (Ibid.,

p.17).
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3.4.3. Man as a Species-being

Regarding the concept of species-being, we cannot easily find a complete and clear
explanation of the self-realized “free” man in Marx’s other works. Indeed, he does not
intend to be very decisive at making certain descriptions on human kind in general on a
metaphysical basis in his later works. Rather, he makes extensive examinations in detail
on the man who is certainly not free at all. What actually Marx claims is that the free
man distinguishes himself from the non-free man not only by the actions performed
through the social and political institutions, but also by the autonomous nature of self-
realization process: “The critique of religion ends with the categorical imperative to
overthrow all conditions in which man is a debased, enslaved, neglected, contemptible
being” (Marx, 1970, p.137). Such a “categorical imperative” is the only “absolute”
command which Marx tends to follow in his entire body of work that considers man as
an end in itself. This imperative aims at abandoning any use of man in any means in his
whole life. In this respect Marx might well be considered as an ‘“author of the
Enlightenment”. Indeed, the political state, where man’s human powers are oppressed
by an inhuman order in which man has no control over it, where his real needs and
necessities are totally determined independently from his own assessments, and thence
where his human life and existence are ignored, is a system in which man is far from
being autonomous social being. In this context Marx indirectly suggests a moral
framework in a Kantian sense on the question of the conditions of possibility for man to

live as a species-being.

In this sense, my claim is that we can find an implicit normative approach to the
question of “man” or “human being” in Marx’s writings, especially in early writings,
although Wood claims that it is very difficult to find “a concept of man whose character
is fundamentally that of an ideal or norm” (Wood, 1972a, p.125) in Marxian discourse.
Since the concepts of monad and species-being have an essential role in his entire
analysis of alienation Marx does not seem to completely deny the idea of having a
moral conception of man as a basis for his arguments. Yet, for example in The Capital,
we can find his philosophical approach to the critical social theory where he believes it
must start with a theory of human nature. For instance as an argument to Benthamian

utilitarianism, he states that “to know what is useful for a dog, one must study dog
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nature. This nature itself is not to be deduced from the principle of utility. Applying this
to man, he that would criticize all human acts, movements, relations, etc., by the
principle of utility, must first deal with human nature in general, and then with human
nature as modified in each historical epoch” (Marx, 1909a, p. 668). Following this line
of reasoning, it is obvious that the concept of man in Marxian discourse is to be well
considered as the concept of species-being, that is also endorsed by the certain needs of
man in particular historical conditions. There is no further explanation concerning the
“human nature” in Capital; however, such an account actually was suggested in /844
Manuscripts: “The whole character of a species, its species-character, is contained in the
character of its life activity; and free, conscious activity is man’s species-character. Life
itself appears only as a means to life” (Marx, 1959, p.31). In this context, my intention
is to follow the views that have had a particular place among Marxian scholars
concerning Marx’s coherent body of reasoning starting from the early philosophical
texts and consistently continued throughout his later theory of Capital (See McLellan,
1971; Schaff, 1970 and Mandel, 1971). In this sense, for example, Alan G. Nasser
asserts that human nature understood as species-being partly implies Aristotelian
approach to the good for man. He claims that Marx employs a version of the

Aristotelian concept of ergon:

The general notion of the human good, well-being or happiness, can be given a
specific sense only if man’s natural function or ergon is first identified. This can be
accomplished, Aristotle thinks, by determining the kind of activity that the human
species, and only the human species, can perform, taking into account its
characteristic structural organization. The good for man will consist in the
performance of his function, the exercise of his specifically human powers,
throughout a complete life. This form of reasoning, the ergon argument,
presupposes the following three claims: 1) that it makes sense, and is correct, to say
that nature endows man qua man with a special function to perform, 2) that this
function can be ascertained by determining the kind of activity that distinguishes
homo sapiens [...] from every other species, and 3) that such activity is (the moral)
good for man (Nasser, 1975 p.485).

Then the Marxian explanation of essential being of any species, although the purpose of
the examination is essentially different, is formulated as constitutive as the ergon
argument in its own form. Marx, in this sense, focuses on the life activities or modes of
life in order to distinguish human beings from every other species. He asserts that the

most significant feature of man’s activity is shaping nature through the use of social
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institutions and considers that man and institutions constitute the whole together; “man
is no abstract being squatting outside the world. Man is the world of man, the state,
society” (Marx, 1970, p.131). In this manner, man as an individual —and his actions—
cannot be considered as isolated from the society in which he already exists. Since my
intention in this section is to examine the general theory of emancipation in Marxian
critique of human rights, it can be considered as a very useful guideline to place the idea
of public use of reason into political economy together with a critique of utility
principle. That is to say, the idea of species-being and the political consideration of
human rights through the idea of public use of reason, can play a key role in a possible
reconciliation of human rights with political economy. For example, the social world for
Marx is the place where man develops his own powers to realize himself as a species-
being. In doing so, man freely transcends the necessity of physical needs and discovers
new needs and wants. This fact, for Marx, signifies the essential distinction between
animals and humans: “Admittedly animals also produce. They build themselves nests,
dwellings, like the bees, beavers, ants, etc. But an animal only produces what it
immediately needs for itself or its young. It produces one-sidedly, whilst man produces
universally. [...] Man therefore also forms objects in accordance with the laws of
beauty” (Marx, 1959, pp.31-32). Marx states that, man, “opposes himself to Nature as
one of her own forces, setting in motion arms and legs, head ancl hands, the natural
forces of his body, in order to appropriate Nature’s productions in a form adapted to his
own wants. By thus acting on the external world and changing it, he at the same time
changes his own nature” (Marx, 1909a, p.197-198). This is actually one possible
extension to the idea of becoming mature as man distinguishes himself through his own

activity of productive labor even when he is free from physical need:

It is just in his work upon the objective world, therefore, that man really proves
himself to be a species-being. This production is his active species-life. Through
this production, nature appears as his work and his reality. The object of labor is,
therefore, the objectification of man’s species-life: for he duplicates himself not
only, as in consciousness, intellectually, but also actively, in reality, and therefore
he sees himself in a world that he has created. In tearing away from man the object
of his production, therefore, estranged labor tears from him his species-life, his real
objectivity as a member of the species and transforms his advantage over animals
into the disadvantage that his inorganic body, nature, is taken from him (Marx,
1959, p.32).

Marx thus claims that the capitalist mode of production together with the formation of
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the civil society obstructs the functioning of the metabolism of species being through
private property, which is what he calls alienation. Such an alienation drives society
into a great inequality of wealth. Conversely, for him, communism is ‘“the real
movement which abolishes the present state of things” (Marx, 2010, p.49). In the
present state of the things, the wealth that is produced by every single man is obtained
by one particular part of the society. Therefore, exploitation of labor force becomes the
main theme of civil society at the expense of alienation. Such question of unjust
distribution of wealth and income (proceeds of labor) is most extensively treated in the
Critique of the Gotha Program. Marx, suggests two principles of —“distributive” to
some extent— justice; (1) from each according to his ability, (2) to each according to his
needs. On the other hand, in all these examinations Marx does support the idea that man
as a social being has specific historical reasons to enjoy a mode of life which allows him
to realize himself through his own creative capabilities which is what Marx describes, in
the Holy Family, as an activity of pursuing aims: “It is man, real, living man who does
all that, who possesses and fights; ‘history’ is not, as it were, a person apart, using man
as a means to achieve its own aims; history is nothing but the activity of man pursuing
his aims” (Marx and Engels, 1956, p.125). Following this line of reasoning, my claim is
that, in a Marxian point of view, we could make a distinction between rights of man and
rights of bourgeois as Marx distinguishes political emancipation from human
emancipation in On The Jewish Question. In this sense, It appears to that what actually
criticized here is not human rights but “bourgeois rights” which drives man into a

dehumanization process.

3.5. BEYOND THE DEHUMANIZATION OF MAN
3.5.1. The Origins of Alienation

Marx elaborates his account of alienation at a time when he was still a part of Young
Hegelians among which Ludwig Feuerbach was a leading actor in the development of
the movement. Thus, the concept of “alienation” that he uses in his early writings is
strongly influenced by Feuerbach and his philosophical view that was especially
exposed in The Essence of Christianity (Feuerbach, 1881). Althusser explains this

influence as follows:
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Not only is Marx’s terminology from 1842 and 1845 Feuerbachian (alienation,

species being, total being, ‘inversion’ of subject and predicate, etc.) but, what is

probably more important, so is the basic philosophical problematic. Articles like

On the Jewish Question or the Critique of Hegel’s Philosophy of the State cannot

be understood outside the context of the Feuerbachian problematic (Althusser,

2005, p.45).
Feuerbach, as a former student of Hegel, tries to go beyond Hegel’s philosophy through
his critical analysis of religion. He argues that the notion of god is a projection of the
human mind. In other words, god is nothing else than human. People consider god as a
higher being that actually has human qualities like benevolence, sense of justice or
wiseness so that in religion “man necessarily places his nature out of himself”
(Feuerbach, 1881, p.195). Thus, religion appears as a form of alienation which hinders

the realization of species-being. Feuerbach claims that Hegel’s speculative philosophy

does also hinder such a realization along with religion:

All predicates which make God as God real and which make God an actual entity,
predicates like power, wisdom, goodness, love, even infinity and personality which
have as a condition the distinction from what is finite, these predicates are first
supposed in and with human beings. Just as in theology the human being is the
truth and reality of God, so in speculative philosophy the truth of the infinite is the
finite (Feuerbach, 1983, p.160).

However, Marx’s own argument of alienation eventually moves away from
Feuerbachian alienation and targets to Hegel’s analysis of civil society. Marx formulates

his own distinct position within the framework of what he calls “political economy” in a

Hegelian sense:

The idea is given the status of a subject, and the actual relationship of family and
civil society to the state is conceived to be its inner imaginary activity. Family and
civil society are the presuppositions of the state; they are the really active things;
but in speculative philosophy it is reversed. But if the Idea is made subject, then the
real subjects —civil society, family, circumstances, caprice, etc.— become unreal,
and take on the different meaning of objective moments of the Idea (Marx, 1970,

p-8).
The issue of alienation is the major concern in his early works like the 7844
Manuscripts or On The Jewish Question. In these works, Marx himself admits Hegel’s
influence on his view of alienation as he takes Hegel’s conception of labor as a
reference. Marx especially refers to the concrete nature of labor in Hegelian approach.

In this sense, according to him, the remarkable point in The Phenomenology of Mind is
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the way Hegel elaborates the development of human capacities. Hegel “conceives the
self-creation of man as a process, conceives objectification as loss of the object, as
alienation and as transcendence of this alienation; that he thus grasps the essence of
labor and comprehends objective man —true, because real man— as the outcome of man’s
own labor” (Marx, 1959, p.66). However, Marx claims that Hegel’s analysis of
alienation is “mystifying” or “abstract” because the concept of alienation in The
Phenomenology of Mind refers to man’s products those as if they are products of
abstract mind. “The Phdnomenologie”, says Marx, “is, therefore, a hidden, mystifying
and still uncertain criticism; but inasmuch as it depicts man’s estrangement, even though
man appears only as mind, there lie concealed in it all the elements of criticism, already
prepared and elaborated in a manner often rising far above the Hegelian standpoint”

(Ibid., p.66).

According to Marx, the relations within the social production of man’s life “constitutes
the economic structure of society, the real foundation, on which rises a legal and
political superstructure and to which correspond definite forms of social consciousness”
(Marx, 1977, Preface). The political superstructure has two incorporated parts. One is
the mode of production which determines the consciousness of men; the other is the
class struggle between different parts of the society. Marx here uses the term
“production” in a particular sense; it is a specific interaction of man with nature through
genuine human faculties. This interaction unveils man’s creative powers and steers him
toward a “self-realization” as a species-being. Man personalizes and humanizes the
things of nature through production. Accordingly, he claims that moral structure of the
society changes in accord with the changes in the modes of production. This is related to
the class structure of society. The explanation of the moral structure of the society in a
given mode of production is always made by the ruling class in the society. Thus, the
norms attached to such moral structure is, as a matter of fact, associated with the class
interests. In this sense, what Marx calls forms of consciousness is the forms which the
ruling class allows to exist. Yet, the forms of consciousness which are determined by the
ruling class dramatically differ from those of the non-ruling class; namely proletariat.
Therefore, the ruling class has more and more control over the ideas concerning the

economic, political and legal structure of society and “hence of the relations which
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make the one class the ruling one, therefore, the ideas of its dominance” (Marx ad

Engels, 2010, p.59).

In this context, the twofold character of the legal and normative standards leads society
to develop particular conceptions of freedom and equality that reflect the dominant
ideas and class interests. In such a society, “the less you eat, drink and buy books; the
less you go to the theater, the dance hall, the public house; the less you think, love,
theorize, sing, paint, fence, etc., the more you save —the greater becomes your treasure
which neither moths nor rust will devour— your capital. The less you are, the less you
express your own life, the more you have, i.e., the greater is your alienated life, the
greater is the store of your estranged being” (Marx, 1959, p.51). The question here is the
abstraction of mankind in a particular way: “What in the evolution of mankind is the

meaning of this reduction of the greater part of mankind to abstract labour?” (Ibid., p.7).

For Marx, considering man as a mere worker is a major confusion. Labor is not a
commodity, rather it is an activity of self-creation and the ultimate need for total man is
therefore self-realization. Man is more than an abstract labor; as a “total man” (7otaler
Mensch) he is also a social being with various material and moral needs. Even “[t]he
rich human being is simultaneously the human being in need of a totality of human
manifestations of life —the man in whom his own realization exists as an inner necessity,
as need” (Ibid., p.48). Thence, any system that is based on private property, division of
labor and classes, forces a mass of people to become dehumanized. Marx calls this
dehumanization process “alienation” (Entfremdung). Alienation, in Marxian
understanding, hinders the self-realization process of man and imposes an alternative
conception of wealth which is considered as an end itself. In this sense, wealth becomes
a function of labor and labor becomes a mere commodity in the market-place; man
“feels at home when he is not working, and when he is working he does not feel at

home. His labor is therefore not voluntary, but coerced; it is forced labor” (Ibid., p.30).

We can further Marx’s view of alienation and the characteristics of the species-being
through his critics on “vulgar” communism that he mentions in the /844 Manuscripts.
For Marx, what Proudhon and Fourier propose in their communist theories is the

universalization of private property which is irrelevant to the given talents and
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personality of man. In doing so, they reduce the human powers to a vulgar
understanding of labor. However, we can only prevent man’s alienation through “the
complete return of man to himself as a social (i.e., human) being —a return accomplished
consciously and embracing the entire wealth of previous development” (Ibid., p.43).
Such a fully developed society “produces man in this entire richness of his being
produces the rich man profoundly endowed with all the senses —as its enduring reality”
(Ibid., p.47). In this sense, communism is “the first real emergence, the actual
realization for man of man’s essence and of his essence as something real” (Ibid., p.72).
Later in the German Ideology, Marx suggests the communist political and economic
institutions in order to overcome the “contradiction between the interest of the separate
individual or the individual family and the communal interest of all individuals who
have intercourse with one another” (Marx ad Engels, 2010, p.46). Men become a whole
through the communist institutions by abolishing the abstract division of production and
consumption, intellectual labor and manual labor and in the end, the division of labor in

capitalist society.

3.5.2. Political Emancipation and Social Justice

Marx is well known for his argument on social classes that they have to be dissolved
because all genuine human qualities are already eliminated by the capitalist mode of
production. Marx, makes his analysis of the capitalist economy on the basis of
conceptions of alienation and the species-character of man especially in his early
writings. In this context he criticizes the political economists concerning the
misconceptions in their theories. For example, Marx argues that according to Adam
Smith “society is a commercial enterprise. Every one of its members is a salesman. It is
evident how political economy established an alienated form of social intercourse, as
the true and original form, and that which corresponds to human nature.”'® Actually this
is also the argument that Marx places at the center of the discussion of rights of man.
The major problem is the role played by the rights of man in the legal and normative

dominance of the ruling class.

Moral structure of the society is a reflection of social and economic conditions. Moral

16 Marx and Engels, 1932, p. 130 (quoted in West, 1969 and in the "Introduction" to the Adam Smith’s Theory of
Moral Sentimements, 1976, p.26). West adds “In Capital, however, Marx reminds us that Smith himself was
disturbed by the fear of the possibility of the alienation danger in the division of labour.”
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and legal claims are used to justify the licit exercise of power of the ruling class. Thus,
the legal system imposed by the ruling class veils the exploitation of the man (as a
species-being). Such a system is far from satisfying human needs and potentialities. In
The Capital, for example, he criticizes the “innate” rights of man in the context of
marketplace relations: “This sphere that we are deserting, within whose boundaries the
sale and purchase of labour-power goes on, is in fact a very Eden of the innate rights of
man. There alone rule Freedom, Equality, Property and Bentham”. He describes the
positions in the market as “buyer” and “seller”. Each of them has their own
commodities; money for the buyer and labor for the seller. However the exchange
between the buyer and the seller consists of all other commodities as well. They are all

“free” in person in the process of making their own decisions:

Freedom, because both buyer and seller of a commodity, say of labour-power, are

constrained only by their own free will. They contract as free agents, and the

agreement they come to, is but the form in which they give legal expression to their

common will. Equality, because each enters into relation with the other, as with a

simple owner of commodities, and they exchange equivalent for equivalent.

Property, because each disposes only of what is his own. And Bentham, because

each looks only to himself. The only force that brings them together and puts them

in relation with each other, is the selfishness, the gain and the private interests of

each (Marx, 1909a, p.195).
The seller here is not a slave since he is definitely a free person in the sense of political
economy; however, he is also free from property. He is far from owning the means of
production in order to live and to produce as a central human activity. Thus, the seller
has nothing but labour. Therefore, such a consideration of freedom, equality and
property rights leads mankind to live under coercion because of such unequal structure
of society. The asymmetric power composition among the seller and the buyer clearly
obstructs the human emancipation. For Marx, legal system in such a society is actually
not based on free will: “The ruling ideas are nothing more than the ideal expression of
the dominant material relations, the dominant material relations grasped as ideas; hence
of the relations which make the one class the ruling one, therefore, the ideas of its
dominance” (Marx and Engels, 2010, p.59). Contrary to Bentam’s position, the Marxian
analysis of legal rights in terms of jurisprudence —as well as the rights of man— is

rather provided within a moral framework. In this sense, Karl Popper claims that

“Capital is, in fact, largely a treatise on social ethics” (Popper, 1967, p.199). Yet, Tucker
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points out such a “moral” tendency in a more controversial way: “Do they not, then,
condemn capitalist society because of its inequalities? And finally, what is the capitalist
“exploitation” of labor that Marxism talks about if it is not a relation in which the
worker is robbed of what rightfully belongs to him? In all these ways Marxism invites a
moral interpretation that sees distributive justice as its central issue” (Tucker, 1969,

p.36)". In fact, Marx, in the Gotha Program, remarks that:

I went rather extensively into the ‘unabridged proceeds of labor’ upon the one

hand, and the ‘equal right’ and ‘the just distribution’ upon the other, in order to

show how mischievous it is on the one hand to attempt to foist upon our party, as

axioms, notions that at one time had a meaning, but have now become mere

antiquated fustian; and, on the other hand, which pervert the realistic conception —

which it has required such labor to impress upon the party, but has now struck root

in it— with the ideological flummery of justice, etc (Marx, 1922, p.31-32).
Actually, the criticism here is not directed to the ideas of “equal right” and “fair
distribution”. Rather, it is claimed that bourgeois interpretation of such ideas is an
attempt to a crime. For example, in the Manifesto (Marx and Engels; 1969), Marx
distinguishes the property from bourgeois property; freedom from bourgeois freedom
and so on. And again, for Marx, the capitalist mode of distribution is fair or just only
when the capitalist ideas dominates all others in the superstructure. Thus, his main
concern is not a better or fair distribution in capitalist society: “An enforced increase of
wages (disregarding all other difficulties, including the fact that it would only be by
force, too, that such an increase, being an anomaly, could be maintained) would

therefore be nothing but better payment for the slave, and would not win either for the

worker or for labor their human status and dignity” (Marx, 1959, p.34).

Nonetheless, Marx seems to be much less interested in the questions of equal right or
fair distribution in his later works where this fact is widely examined in influential
works of Tucker and Wood'®. Indeed, Marx does not refer to the just institutions through
a “social justice” perspective. The justification of the concept of social justice, in

Marx’s works, depends on how the mode of production is specified and how the

17 Tucker attributes to Laski,1922; Carr, 1934; Lindsay, 1925 and Hook, 1936.

18 See Wood, 1972b and 1979; Tucker,1961 and 1969. For example Wood says; “[S]o there is no good reason, it
seems to me, for the adherents of any particular position in moral philosophy to claim that Marx is one of their
number. At any rate, Marx seems to me no more a subscriber to any particular moral philosophy than is the

‘common man’ with whose moral views nearly every moral philosopher claims to be in agreement.” (Wood,
1972b, p.28)
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juridical institutions are determined in a given society. Accordingly, for example Engels
asserts that “social justice or injustice is decided by the science which deals with the
material facts of production and exchange, the science of political economy” (Marx and
Engels, 1955, p.412; quoted in Allen W. Wood, 1972b, p.131). However, the concept of
“justice” alone plays a key role in his analysis of political state. For example, in
Manuscripts, Marx argues that movement of private property is the fundamental basis
of productive activity and “religion, family, state, law, morality, science, art, etc., are
only particular modes of production, and fall under its general law” (Marx, 1959, p.44).
In this context, justice (Gerechtigkeit), for Marx, “is fundamentally a juridical or legal
(Rechtlich) concept, a concept related to the law (Rech?) and to the rights (Rechte) men
have under it” (Wood, 1972b, p. 246). In the political state, there is a legal justification
for the constitution of institutions since the evaluation of the decisions related to
particular actions in the society are based on the specific mode of production. However,
these justifications are not based upon “natural” principles of justice which will be
forever valid in all places. Marx explains his standpoint regarding the concepts of

justice and civil society as follows:

My inquiry led me to the conclusion that neither legal relations nor political forms

could be comprehended whether by themselves or on the basis of a so-called

general development of the human mind, but that on the contrary they originate in

the material conditions of life, the totality of which Hegel, [...] embraces within the

term ‘civil society’; that the anatomy of this civil society, however, has to be

sought in political economy (Marx, 1977, Preface).
Since the nature of the relation between civil society and the state is the determinant of
political economy, any attempt of formalization of comprehensive philosophical
principles of justice would be nonsensical within the historical context. However, the
concepts of civil society and state here, and their interrelation, are not reduced to simple
facts. What Marx calls political economy —and then the “political” state— is a function of
civil society that is constituted through the needs of the dominant class. Since the
political state is a sphere that alienates and dehumanizes production relations in the
society, the legal and moral formation of institutions must be understood within the
context of this particular mode of production. In this sense, the concept of justice, apart

from ““social” justice, is one of the fundamental part of the Marxian analysis of rights of

man. Yet, this distinctive point of view is always presented by Marx in his criticisms in
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relation to alienation. For instance, regarding the discussion of the natural justice and

slavery in the Capital, he argues the view of Gilbert:

To speak here of natural justice, as Gilbart does, is nonsense. The justice of the

transactions between agents of production rests on the fact that these arise as

natural consequences out of the production relationships. The juristic forms in

which these economic transactions appear as willful acts of the parties concerned,

as expressions of their common will and as contracts that may be enforced by law

against some individual party, cannot, being mere forms, determine this content.

They merely express it. This content is just whenever it corresponds, is appropriate

to the mode of production. It is unjust whenever it contradicts that mode. Slavery

on the basis of capitalist production is unjust; likewise fraud in the quality of

commodities (Marx, 1909c, p.339-340).
It is clear that for Marx the aforementioned notions under the general scheme of rights
of man such as liberty, equality or security refer to a particular legal basis for a
particular mode of production. This had been actually the most direct connection ever
made between the idea of human rights and political economy since the beginning of
human rights discussion at that time. Of course, since | seek to establish a relationship
between human rights and economics, my interpretation is likely to run afoul of the
main concern of Marx in abolishing the contradiction of public and private man.
Therefore, I now focus on the moral backgrounds of the course of human emancipation

and of the role of species-being.

3.5.3. Moral Backgrounds of Human Emancipation

Marx, especially in his earlier works, appears to admit the fact that man is a part of both
private sphere and public sphere, that is, in Kantian words, both kingdom of nature and
kingdom of ends. However he is actually more concerned with abolishing such a
contradiction by going beyond the limits of political state. Nevertheless, the moral
framework in which man is considered as an end itself, as a species-being, has also
much in common with the idea of public use of reason . That is to say, it appears to me
that species-being in Marxian sense refers to certain potentialities of man. These
potentialities constitute man’s value and dignity. In this sense, the discussion of rights of
man that Marx involves in could be reconsidered to the extent of both the idea of “rights
of species being” and “rights of egoist man”. In fact, Marx asserts in his Manuscripts

that man possesses both potentialities in a single united form:



113

We must avoid postulating “society” again as an abstraction vis-a-vis the

individual. The individual is the social being. His manifestations of life —even if

they may not appear in the direct form of communal manifestations of life carried

out in association with others—are therefore an expression and confirmation of

social life. Man’s individual and species-life are not different (Marx, 1959, p.45).
It seems to me that the idea of human emancipation is remiscent of the Kantian
approach since (1) Marx draws a course of progress in his theory which appears to be
similar —in terms of form of the progress— with the process of becoming mature in the
Kantian approach and (2) Marx deals with the idea of species-/ife like Kant does with
the idea of “mature” man of Enlightenment. However, Marx hardly follows the “pure”
ethical line of reasoning that is already suggested in Kantian discourse. But what is
insightful in the Marxian critique of rights of man is the argument that we cannot

examine the concept of civil society without addressing the question from a perspective

on political economy:

The first work which I undertook to dispel the doubts assailing me was a critical re-

examination of the Hegelian philosophy of law [...] My inquiry led me to the

conclusion that neither legal relations nor political forms could be comprehended

whether by themselves or on the basis of a so-called general development of the

human mind, but that on the contrary they originate in the material conditions of

life, the totality of which Hegel, following the example of English and French

thinkers of the eighteenth century, embraces within the term “civil society”; that

the anatomy of this civil society, however, has to be sought in political economy

(Marx, 1977, Preface).
Since the important role played by Hegel’s philosophy in this analysis will be examined
in Chapter 4, here I just confine myself by the Marxian critique of rights of man. In this
context, the idea of human rights in its “political” form, not directly but indirectly,
assures the pursuit of happiness of bourgeois-life of man since private concerns
constitute an inevitable part of becoming mature. The conception of autonomy indeed
refers to the idea of emancipation from external guidance but it also refers to the pursuit
of mere private purposes within the framework of public use of reason. In this context,
the idea of human rights involves in economic thought as, a sort of, regulator of civil
society by the guidance of public use of reason. In fact, one’s pursuit of self-interest in
terms of autonomy is not contradicted with the idea of public use reason, and human
rights as well, unless such a pursuit obstructs the other’s autonomy and freedom of
using reason publicly. That is to say, the role of “blamed” self-interested parties in the

determination of social and political institutions would have much less importance once
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we consider human rights as high-priority claims to a certain kind of treatment in order
to sustain freedom of using reason publicly. In this context, It seems to me that the
Marxian critique of rights of man can provide us an alternative framework in which the
analysis of the idea of human rights in the context of political economy is highly
possible. Therefore the question of rational choice among the parties in civil society can
be re-examined by reasonably limiting one’s own pursuit of happiness in order to
prevent the “other” from remaining only as a monad; in a sense, by transforming the

rational choice into reasonable choice.

I consider using reason “publicly” as an important component through the examination
of human rights in the context of economic thought. My claim is that, such an attempt
would lead us to avoid the “commodification of man” which has been discussed in
Marx’s earlier works. The idea of public use of reason, thus, is the point where the idea
of human rights is connected to political economy in terms of becoming mature. In this
context, human rights refer to the minimum requirements or demands which are
necessary to ensure using reason publicly in the course of making a constitution which
shapes the form of interactions among people as mature human beings. Such an
understanding requires a shift from rational choice into reasonable choice under the
regulation of principles guided by human rights in order to ensure the freedom of public

use of reason.

It is obvious that the concept of human being, as a fundamental element of any
discussion regarding human rights, is not simply descriptive but normative. The
contribution of Marx and Bentham to the human rights discussion is thus important
because of the questions that they had raised. Although there has been many
achievements since their time, particularly in economics, there is still a variety of issues
concerning freedom, equality and justice which cannot easily ignored. These issues
partly discussed in the context of economics still remain unexplored and therefore
should be revisited in order to achieve the objectives of human rights. In this
perspective, the capability approach, pioneered by Amartya Sen and Martha Nussbaum,
can provide important insights for a discussion on human rights. Since it argues that the
political policies regarding development and welfare should be designed on the basis of

capabilities, that 1s, “what people are effectively able to do and to be” (Robeyns, 2005,
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p.94). The fundamental idea of this approach is actually very simple and is used rather
in a narrower framework than the idea of human rights. Nevertheless I believe that the
capabilities can still be an important component of the discussion concerning human
rights and economics especially when we consider the role of public use of reason. The
capability approach thus will be revisited in the context of public reasoning in the next

chapter.
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CHAPTER 4

TOWARDS A RECONCILIATION PROJECT

4.1. INTRODUCTION

Marx’s critique of political emancipation and the emphasis that he placed on the
importance of material conditions to live in a “fully human way” has, either directly or
indirectly, influenced many of recent theoretical works. The capability approach, among
others, is the one that I will deal with in this chapter, as it provides an extensive
normative framework in which the main purpose is to assess and compare available
social/political arrangements related to various levels of individual well-being(s). This
approach in its present form has been pioneered by Amartya Sen (See Sen 1980, 1984,
1985a, 1985b, 1987, 1992, 1993, 1995; Dréze and Sen 2002) and Martha Nussbaum
(See Nussbaum 1988, 1992, 1995, 2000, 2002a, 2003a) and it has influenced a broad
range of research domains. Although it is also used in technical or applied studies, the
discussion has always been more on the philosophical side. The concept of capability is
essentially based on the question of people’s abilities in terms of their “doings” and
“beings” rather than fulfillment of desires or self interest in the course of happiness, or
to the extent of economics; income, expenditures and consumption. The argument of the
capability approach, in brief, is concerned with the question of entitlements provided to
people to pursue and embrace their own purposes, that they have reason to value instead
of focusing on the maximization of utility alone. In this context, some aspects of the
capability approach can be traced back to where the idea of public use of reason has also

rooted."”

There is plenty of research showing the relation between the capability approach and the
Rawlsian theory of justice. However, it is my claim that the idea of capability is

reasonably consistent with Rawlsian political liberalism especially when we consider

9920

Nussbaum’s updated list of “central capabilities”™ and its relation with the political

conception of justice. Despite its “thick vague” origins, I believe that Nussbaum’s

19 Where Amartya Sen and Martha Nussbaum have agreed on the influence of Aristotle, Adam Smith, John Stuart
Mill and Karl Marx (see Nussbaum 1988, 2003b and Sen 1993, 1999)
20 The central capabilities list has been revised; see the latest version in Nussbaum, 2007, pp.76-78.
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“political” project can better serve as a bridge between the idea of human rights and
economic thought. In this sense, my intention is to deal with Nussbaum’s version of the
capabilities approach and her turn to political liberalism. In this context, one of my
purpose in this chapter is to offer a brief overview of the capability approach and its

relation with Rawls’s political liberalism.

On the other hand, as earlier chapters were devoted to the development of an alternative
account of public use of reason, in this chapter I aim to show a more convincing
connection of human rights and economics. To do so, I focus on the origins of “political
turns” in which Rawls has a particular position regarding the influence of Hegel over his
political thought. However, this chapter hardly attempts to cover a full critique of
Hegel’s philosophy. Rather, 1 will try to find out the traces of Hegelian ideas within

Rawlsian conceptions of public reason and reasonableness.

This final chapter is set as follows. In Section 2, my purpose is to outline the capability
approach in general. There I focus on the capabilities and the context in which
Nussbaum and Sen intend to use this term. I further my review to the extent of
functionings and I make an analysis of the relation of functionings with relevant
capabilities. Then I study the role of pluralism within the general framework of the
capability approach. Therefore this section is an attempt to show the fundamentals of
the capability approach. In Section 3, I try to examine two distinct interpretations of the
capability approach made by Sen and Nussbaum. My concern here is to focus on the
discussion on the list of capabilities. However, I tend to put more emphasis on how
Nussbaum develops her version of the capabilities approach through the idea of central
capabilities. Therefore, this section inevitably includes an analysis of Rawls’s influence
on Nussbaum’s political thought. Section 4 attempts to show how and to what extent the
capabilities approach is involved in the discussion of human rights. In this sense, I tend
to start by a brief review of the right to development which is adopted within various
human rights treaties. Then I respectively examine Sen’s and Nussbaum’s accounts of
human rights. In this section I give particular attention to the role of the ‘“core”
capabilities in Nussbaum’s arguments concerning the discussion of human rights. I
believe that her approach can provide a suitable basis for an extensive inquiry into the

relation of economics and human rights. I conclude this section by a comparative
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analysis of Nussbaum’s core capabilities with Rawlsian understanding of public reason.
Finally, Section 4 is an attempt to better understand the idea behind Rawlsian public
reason. This section thus adopts an explicitly Hegelian perspective. In this section, I
advance the view that the examination that I have made throughout this dissertation is
perhaps best understood in a kind of “social world” framework. Indeed, the view that
the Kantian idea of public use of reason is motivated by the same concerns proposed in
Hegel’s philosophy is hardly appreciated by relevant academics. Nor my claim goes that
direction. However what I try to show in this very final section is that Rawls explicitly
follows Hegel’s solution to the “subjectivity” issue by re-framing his political thought
through a distinct understanding of public reason. And this understanding, I believe,

provides an important perspective on the relationship of human rights and economics.

4.2. THE CAPABILITY APPROACH
4.2.1. Capabilities

The notion of capability has been used in different manners within the general
framework of the capability approach. For instance Amartya Sen uses this term in its
singular form, that is, there is only one capability set available for each individual. This
single capability set consists of a combination of various functionings that can be either
mere potentialities or actual doings or beings. On the other hand, Martha Nussbaum
uses the term in its plural form and considers these potential functionings as
capabilities. In such use of the term, capabilities are classified within a list in which
individual’s overall freedom bonded to a number of more specific capabilities. These
two different interpretations of the capability approach will be extensively discussed in
the further sections. In first section I tend to focus on the points where they agree
concerning the fundamentals of the capability approach. However, as far as the
capabilities are concerned, it is important to note that, this approach has been developed
and refined over almost half a century. Many publications have been made across
different disciplines, though, there has still been a number of controversies over the
capability approach. Since this approach has been examined through various studies
within various domains, I try to focus more on the central capabilities in the context of
political theory of justice. Thus, the perspective that I am working on hardly includes

applied researches on welfare economics or the development issues in certain countries.
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As discussed before in Chapter 3, some human functions —“species character” in the
Marxian sense— have a particular importance in human life, that is, performing these
functions in a fully human way is an essential issue for human beings. The term “fully
human way” for example in Marxian discourse refers to “a way infused by reasoning
and sociability” (Nussbaum, 2000b, p.72). Such human functions are dependent on
external conditions in order to be performed in a fully human way; the way in which
human being is able to “do” or “be” whatever he values as a dignified free being who
“shapes his or her own life, rather than being passively shaped or pushed around by the
world in the manner of a flock or herd animal”(Ibid., p.72). In this sense, each person is
considered as en end itself —who may already has different values or purposes in his
life—- in the capabilities approach; this is actually the moral argument with which the
human rights discussion is familiar. The language of capabilities thus has a great
potentiality to produce “an account of these necessary elements of truly human
functioning that commands a broad cross-cultural consensus, a list that can be endorsed
for political purposes by people who otherwise have very different views of what a

complete good life for a human being would be” (Nussbaum, 2013, p.267).

The capability approach suggests that development, and relevant capabilities to some
extent, cannot be achieved without material prosperity. In this sense, people cannot be
“well” without having certain goods. This is pretty much suitable with Marx’s project of
human emancipation. Commodities thus have relatively important role among others in
achieving certain human functionings. However this may also lead to what Sen calls
“commodity fetishism” in a Marxian sense. Therefore the capability approach, says Sen,
focuses on what goods “can do for people, or rather, what people can do with these
goods and services” (Sen, 1984, p.510) where “a person’s well being is not really a
matter of how rich he or she is [...] commodity command is a means to the end of well-
being, but can scarcely be called an end itself” (Sen, 1985a, p.28). In this sense, wealth,
income, and possessions simply can not be ends in themselves. Following this line of
reasoning, regarding resource or utility based approaches such as measuring GNP or
aggregating level of financial assets and possessions in a given condition, Nussbaum
asserts that “It has by now become obvious that this approach is not very illuminating,

because it does not even ask about the distribution of wealth and income, and countries
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with similar aggregate figures can exhibit great distributional variations” (Nussbaum,
2005a, p.60). In such welfare based approaches, essential and instrumental aims in
reaching the goal of increased well-being and development are considered analytically
the same since there is only one instrumental strategy in achieving the possible highest
welfare level, that is, the highest level of utility. However well-being and development
have respectively a central importance in the capabilities approach because “affirmative
shaping of the material and social environment is required to bring all citizens up to the

threshold level of capability” (Nussbaum, 2002, p.133).

In this context, the capability approach is justified on the basis of the distinction
between the means and the ends. The main theme of the capability approach consists of
the capabilities to function towards individuals’ own potentialities in undertaking the
actions and activities that they want to engage in. This broad understanding of self-
determination which Sen calls “achieved functionings” (See Sen, 1992) refers to the
process that makes a life valuable. The capabilities here are considered as freedoms or
effectively possible functionings which are not necessarily achieved but likely to be
realized. Freedoms thus are various forms of capabilities that provide elementary
opportunities to individuals in order to live their lives as they want, as they value. Such
an approach is thus suitable to be used in a wide range of purposes (Nussbaum and Sen,
1993). Because since the capability approach is concerned with the human abilities, or
in a sense, “the totality of human manifestations of life” (Marx, 1959, p.45; 48), that
provides a basis for a moral claim that they should be ensured and developed, It can be a

part of discussions within political science, philosophy or economics.

(13

For Sen and Nussbaum, the capability approach is an attempt to build up “a
philosophical and conceptual framework within which to discuss some urgent problems
that arise in the course of ‘development’ especially economic development” (Nussbaum
and Sen, 1987, p.1). The problems they are concerned with are both theoretical and
practical issues which have been already discussed through a multi-disciplinary
perspective. In this sense, they claim that the issues related to economic theory and
development studies can be well defined by focusing on what people can achieve in
terms of beings and doings. These are covered by the term “functionings” —as well as

empowering these functionings through the human capabilities— which constitutes one
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of the central elements of the capability approach. Sen argues that “the object of public
action can be seen to be the enhancement of the capability of people to undertake
valuable and valued doings and beings” (Sen and Dreze, 1989, p.12. Quoted in Crocker,
1992, p. 287). The capability approach thus can be best understood not only as a
normative development theory but also as a guideline for economic policies. Public
policy making processes are therefore to be necessarily carried on the basis of
individuals’ quality of life —or obstacles in their lives— and freedom to live any kind
of life which people value should be ensured. “The capability approach to a person’s
advantage” says Sen “is concerned with evaluating it in terms of his or her actual ability
to achieve various valuable functionings as a part of living” (Nussbaum and Sen, 1993,
p.30). These valuable functionings constitutes the core of the informational basis for

such an evaluation.

4.2.2. Functionings

The capability approach places great emphasis on individuals’ moral judgments contrary
to the utilitarian or income and resources based welfare theories. Since utility is placed
as the core variable in theoretical work, income or GNP appear to be the only measure
in applied research. However, from a capability perspective, GNP can hardly be a
standard indicator of the quality of life even though it is a useful tool in the
measurement of relative development levels. In this sense Sen argues that “the
informational bases of justice cannot be provided by comparisons of means to freedom
(such as ‘primary goods’, ‘resources’ or ‘incomes’)” (Sen, 1990b, p.112). That is to say,
in the capability approach, the “crude” understanding of development in economic
analysis is judged by “the expansion of substantive human freedoms —not just by
economic growth (for example, of the gross national product), or technical progress, or
social modernization. This is not to deny, in any way, that advances in the latter fields
can be very important, depending on circumstances, as ‘instruments’ for the
enhancement of human freedom. But they have to be appraised precisely in that light —
in terms of their actual effectiveness in enriching the lives and liberties of people—

rather than taking them to be valuable in themselves” (Dréze and Sen, 2002, p.3).

Economic means and possibilities, in the capability approach, can only be a proxy for
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the functionings and capabilities. Since the economic background of development has
an instrumental effect in the capability approach, It is as much as important especially
when economic background provides a fair and just social structure for individuals to be
able to develop their functionings and capabilities. Functionings or capabilities are
essentially related to economic conditions even though they are not directly interrelated
regarding Nussbaum’s list of central capabilities that I will analyze later. “Crude”
understanding of “well-being” in possession based approaches, which is primarily
concerned with goods rather than persons, pays inevitably less attention to the
conversion process of goods into functionings that represents the achievements in
potential doings and beings through the use of commodities and services available for
each individual. Sen asserts that “we must take note that a disabled person may not be
able to do many things an able-bodied individual can, with the same bundle of
commodities” (Sen, 1985a, p.10). Since a person has goals that are more than the mere
satisfaction of preferences, he has ability to judge and evaluate his own purposes on the
basis of personal conceptions of the good. These purposes may well go beyond the
utility perspective, and therefore, human well-being cannot be defined through utility.
However “being happy and getting what one desires may be inter alia valued in the
capability approach but unlike in utilitarian traditions, they are not seen as the measure
of all values” (Nussbaum and Sen, 1993, p.33, sn.9). In this context, functionings and
their relations with capabilities have a central importance in the capability approach.
Indeed “the ‘capability perspective’ involves concentration on freedoms to achieve in
general and the capabilities to function in particular” (Nussbaum, 1995b, p.266). And
Sen adds later in his another work that “while the combination of a person’s
functionings reflects her actual achievements, the capability set represents the freedom
to achieve: the alternative functioning combinations from which this person can choose”

(Sen, 1999a, p.75).

An analysis based on the capability approach can either observe a person’s actual ability
of doing things (realized functionings) or the real opportunities consisting of capability
set of available alternatives. However “the two give different types of information” says
Sen, “the former about the things a person does and the latter about the things a person

is substantively free to do” (Ibid., p.75). Functioning, thus, is the way that people use
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goods in attaining different objectives. Nevertheless, the capability approach is rather
concerned with “what persons are actually able to do or be —that is, in their
functionings— not in the pounds of rice they consume” (Alkire, 2002, p.6). On the other
hand, there is still a difficulty in measuring opportunities instead of outcomes, notably
in weighting the individual capabilities compared to functionings. Functionings are
positively observable because they are “vector of doings and beings” (Sen, 1985b, p.28)
while a person’s capability set is a set of potentialities that is hardly observable.
Therefore, income (or GDP/GNP) based welfare analysis has critical shortcomings in

the measurement of achieved functionings.

A capability, in this context, is “a set of vectors” (See Sen, 2002) of functionings
indicating the individual freedom to achieve (or to choose) personal life plan(s). Indeed
the capability approach does not consider the functionings as a central normative
measure. Rather, it is more related to the real freedoms, that is, the capability to
function, and not solely the achieved functionings. Therefore, Sen claims that
functionings are actually attached to the living conditions since “they are different
aspects of living conditions. Capabilities, in contrast, are notions of freedom, in the
positive sense: what real opportunities you have regarding the life you may lead” (Sen,
1987, p.36). For instance, considering the comparison between the man who is fasting
and the man who is starving because of the extreme poverty; although both lacks the
achieved functioning of sufficient nourishment, the former has the capability to achieve
this functioning while the latter does not. In this context “all the important distinctions”
says Nussbaum ‘“can be captured as aspects of the capability/functioning distinction”
(Nussbaum; 2000b, p.14). Thus, the capability approach provides an appropriate
reasoning to understand the sophisticated relation of the means, functionings and the
actual opportunities of people. Indeed, it does not focus on the distribution of resources
alone as resources have a relatively limited impact on human functionings; they have
value when they are properly converted into functionings. However there can be
differences in the capability to function provided by the same set of means such as
“physical or mental heterogeneities among persons [...] variations in non-personal
resources [...] environmental diversities [...] or different relative positions vis-a-vis

others” (Sen, 2005, p.154).
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4.2.3. Pluralism and Capabilities

One significant aspect of the capability approach is the way it relies on pluralistic views.
The interpersonal assessment in the conversion process of commodities into
functionings is taken in the account as personal or socio-environmental factors. Some of
these factors can differ due to individual constraints while others differ widely
according to class, gender, ethnicity and so on. For instance gender discrimination can
affect the conversion of commodities into functionings either in terms of income or
other commodities as well. For example considering a man and a woman who have the
same educational degree and who want to enable some functionings by such a degree
like securing financial autonomy; since gender discrimination leads woman to have less
opportunities in the labour market, the degree that this woman already has hardly enable
the functioning of securing financial autonomy compared to the man who has the same
degree. Such a discrimination can get even worse with social constraints like prejudices,
social norms, habits or traditions. In this context, It is obvious that in the capability
approach the great importance is given to personal choice and preferences which are
shaped by a diverse range of processes. Thus, the capability approach relies on an
egalitarian understanding of equality within a more pluralistic context: “Investigations
of equality —theoretical as well as practical- that proceed with the assumption of
antecedent uniformity (including the presumption that ‘all men are created equal’) thus
miss out on a major aspect of the problem. Human diversity is no secondary
complication (to be ignored, or to be introduced ‘later on’); it is a fundamental aspect of

our interest in equality” (Sen, 1992, p.xi).

The capability approach then provides a multi dimensional evaluation opportunity when
inequality is the main concern in a pluralistic society. This is what welfarist approaches
lack in the measurement of inequality. Sen argues that “these standard measures are all
basically parasitic on the traditional concentration on the income space and ultimately
ignoring the fundamental fact of human diversity and the foundational importance of
human freedom” (Ibid., p: 101). Such an account of commodities has also been closely
linked to the discussion of the Rawlsian theory of justice in which commodities and
possessions are examined regarding the comparison of personal advantages through

what Rawls calls “primary goods”. However Rawlsian theory of primary goods is
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formulated in a different way than other forms of commodity views and thus it has a
strong influence on the discussion of human capabilities and functionings. In this
context, Sen claims that capabilities, to an extent, have considerably a similar role with
the “primary goods” proposed in the Rawlsian theory of justice. However he argues that
Rawls misinterprets diversity and relativity of human needs where any index of primary
goods —that was actually the former version of the “primary goods— would be
insufficient to meet the requirement of providing various amounts and kinds of goods
for different people in order to ensure the same levels of well-being or advantage.
Therefore once we focus on the individual’s real opportunities to pursue his objectives,
we have to take account of “not only of the primary goods the persons respectively hold,
but also of the relevant personal characteristics that govern the conversion of primary
goods into the person’s ability to promote her ends” (Sen, 1999a, p.74). Nevertheless, as
discussed before in Chapter 2, this “diversity” concern has already been addressed
within political liberalism and taken into account in the context of reasonable

agreement.

4.3. DIFFERENT INTERPRETATIONS OF THE CAPABILITY APPROACH

Martha Nussbaum, together with Amartya Sen, is no doubt the most widely known
author of the capability approach. While normative aspects that both of them hold are
very closely related and shares the same fundamental principles, they actually present
distinct versions of the capability approach and have different purposes as they have
different philosophical accounts. Nussbaum’s “capabilities” theory distinguishes itself
from Sen’s in one crucial point, that is, the “issue” of listing the capabilities which leads
to further differences like the “basic” capabilities and then human rights. While
Nussbaum has attempted to endorse a list of the central capabilities, Sen has always
hesitated to provide such a list. Nussbaum appears to deal with the capability approach
within a more “political” context in which she considers the capabilities as part of a
“thick” theory of justice. She, particularly in her earlier works, contributes to the
capability discussion through a —genuinely— Aristotelian political philosophy. In these
works, Nussbaum follows a philosophical line which is derived from Aristotle’s account
of human nature. However she later tended to “update” Aristotle’s doctrine of

distributive justice in a way similar to contemporary egalitarian approaches especially



126

that of Rawlsian political liberalism. In this context, I try to focus on Nusbausm’s
version of capabilities during my examination of the differences in the capability
approach. In this section, I first outline the “capabilities” approach of Nussbaum then

further the analysis on the differences between the basic and central capabilities.

4.3.1. The “Capabilities” Approach

The starting point of Nussbaum’s capabilities approach is an Aristotelian question:
“What activities characteristically performed by human beings are so central that they
seem definitive of the a life that is truly human?” (Nussbaum, 1993c, p. 738).
Nussbaum argues that in moral theory there are various discourses available to deal with
the controversies over difficult questions. “There are many promising accounts of how
this should be done” says Nussbaum “of which the Aristotelian account I defend is only
one”. She therefore suggests that her Aristotelian account of practical reasoning
provides a much richer starting point. However she stresses that “the assessment should
not be done from a posture of detachment from the actual weight and the sometimes
disturbing intensity of practical questions as they arise in the course of an actual human
life” (Ibid., p. 743). In this sense, Nussbaum seems to frame her capability approach
within a larger philosophical project which reflects her view of practical —and legal—

reasoning.

The position she starts from serves the procedures of rational judgment and the
systematic thought about human well-being which is again straightforwardly derived
from Aristotle. The idea of practical reasoning therefore covers the emotion of
compassion in “good” public reasoning. In this sense such a project also provides a
basis for the use of public reason particularly in the areas of economic policies and legal
discussions. Proposing list of capabilities through the guidance of “practical” reasoning
allows making a consistent examination of what Nussbaum calls “good” human
functioning and ability to function. She argues that “it is possible to give a rational
justification for an account of practical reasoning that is, in its most general terms,
universal and non-relative, although the justification of the account relies exclusively
on historical and experiential criteria” (Ibid., p.717). In this sense, caring for others or

what Nussbaum calls the emotion of compassion constitutes one of the central elements
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of human beings which “perhaps that more richly human and appropriately disturbed
use of practical reasoning is what we can’t do without —in personal life, in politics, and

even in the law” (Ibid., p.744).

She is concerned with a developing theory that is based on an understanding of human
beings as using practical reason in the public sphere as rational agents. Nussbaum
believes that the basis for defining the public sphere is important and “liberalism does
think that the core of rational and moral personhood is something all human beings
share, shaped though it may be in different ways by their differing social circumstances.
And it does give this core a special salience in political thought, defining the public
realm in terms of it” (Nussbaum, 1997b, p.23). Indeed such an approach ignores
differences such as gender or class at the public level. That is to say, human beings are
claimed to be all equal in dignity and worth and that “the primary source of this worth is
a power of moral choice within them” (Sen, 1987, p.57); a choice on the basis of the
ability to plan a life through one's own purposes. This leads people, as equal moral
agents, to claim certain types of treatment like respecting and promoting liberty of
choice as well as the “equal worth of persons as choosers” (Ibid., p.57). In this context,
Nussbaum states that the guiding idea behind her approach is “profoundly a liberal idea
and one that lies at the heart of Rawls’s project as well the idea of the citizen as a free
and dignified human being” (Ibid., p.57). However, Nussbaum’s view of man in her
“former” capabilities approach involves a more detailed elaboration of her “former”
theory of justice rather than the one in political liberalism where Rawls has avoided to
include comprehensive doctrines because of the stability issues regarding the principle
of equal basic liberties that constitute the basic structure of society. However, these
concerns are widely discussed within Nussbaum’s “updated” list of central capabilities.

I will try to address them further in this chapter.

4.3.2. Basic Capabilities

Sen makes a distinction between capabilities and basic capabilities within the general
framework of his version of the capability approach. Accordingly, basic capabilities
constitutes a primary subset for all capabilities where this subset refers to the freedom to

reach some basic goods and services which are necessary for mankind survival. The
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main concern of basic capabilities is thus not to rank living standards, but to decide “a
cut-off point for the purpose of assessing poverty and deprivation” (Ibid., p.109). While
capabilities refers to a very broad approach, basic capabilities determine a threshold
level for freedom to do or have things which are necessary for preventing extreme
poverty. Basic capabilities are thus considered as an important concept towards an
extensive poverty analysis particularly for developing countries because these are much
more concerned with capabilities in its broad meaning. The term basic capability “was
intended to separate out the ability to satisfy certain crucially important functionings up
to certain minimally adequate levels” (Nussbaum and Sen,1993, p.41). Since Sen’s
capability approach is not merely based on income or poverty analysis, it can also
establish a conceptual framework for policy analysis in more developed societies.
However, “It is important to recognise that” says Sen “the use of the capability approach

is not confined to basic capabilities only” (Ibid., p.41).

Nevertheless, Sen’s basic capabilities, in its present form, leads to a conceptional
confusion over the capabilities discussion. For instance, there is not enough available
evidence of Sen’s main purpose for using the concept of basic capabilities either in his
earlier works (particularly the “Equality of What?”) in which the focus is mainly on
capabilities in general, or in his later discussion, on the issues of development in which
he appears to limit his concern with basic capabilities. Yet, there is also a clear
difference in the use of basic capabilities between Sen and Nussbaum. Nusbaum for
example defines them as “the innate equipment of individuals that is the necessary basis
for developing the more advanced capabilities, and a ground of moral concern. These
capabilities are sometimes more or less ready to function: the capability for seeing and
hearing is usually like this” (Nussbaum, 2000b, p.84). Nussbaum here tends to set basic
capabilities as natural or innate capacities and talents whereas such an argument hardly

suggests a theoretical basis for a poverty analysis which defines Sen’s purpose.

In this context, Nussbaum distinguishes three different types of capabilities regarding
the relationship between capabilities and rights; (1) basic capabilities, as the innate
functions of human beings, already available at birth, such as the basic capability of
practical reason and imagination. These functions are necessary for developing further

capabilities; (2) internal capabilities, as “states of the person herself that are, so far as
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the person herself is concerned, sufficient conditions for the exercise of the requisite
functions” (Nussbaum, 1997a, p.289). This type of capability refers to the internal
conditions of human persons that provide a “state of readiness” (of body and mind) to
choose available functions. —for example, the internal capability for sexual pleasure is
only available for a woman who has not suffered genital mutilation—; (3) combined or
external capabilities “as internal capabilities combined with suitable external conditions
for the exercise of the function” (Ibid., p.290). A combined capability is highly
dependent on external conditions provided by political and social institutions. For
example, the combined capability to exercise thought and expression is only available
for a person who is a member of a democratic society in which relevant freedoms are
already guaranteed. In this context the basic capabilities (or what Nussbaum also calls
“lower-level” capabilities) are essential capabilities since the lack of such capabilities
makes the internal and combined capabilities (or “high-level” capabilities) “fruitless, cut
off, in some way but a shadow of themselves” (Nussbaum, 2000c, p.233). Realization of
capabilities is therefore bond to a combination of internal and basic capabilities that

directly depend upon political and public action in different ways.

4.3.3. List Of Capabilities

Nussbaum respectively proposes a list of “central human capabilities” that might guide
to the establishment of a legal framework or constitution. Sen, on the other hand, has
not intended to determine any definitive list since he is much more concerned with
applied analysis of poverty and development. Sen actually tends to focus on the concept
of real/effective opportunity that leads him to enter social choice discussion and social
choice theory is indeed one of the most important component of his general body of
work. Nussbaum’s capabilities are formulated within a more general moral theory in
which her approach comes more closer to political philosophy. In this sense, she
proposes a list of ten central human capabilities and argues that endorsing such a list is a
central requirement to justify a theory of justice as well as “central constitutional
principles that citizens have a right to demand from their government” (Nussbaum,
2000b, p.12). Then she elaborates her list by emphasizing the “most central elements”
of the central capabilities list. These elements, practical reason and affiliation —which I

call the “core” capabilities—, have a central role in her approach. In fact, It appears to me
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that the role of these two capabilities goes beyond the limits of the list of central
capabilities that Nussbaum’s has intended to propose. The central capabilities are
elaborated through a long and extensive list. It is principally attempted to answer
“thick™ questions of central capabilities. My concern though in this list is to investigate
relatively “thin” capabilities particularly the capabilities of practical reasoning and
affiliation which Nussbaum considers as the most central and essential capabilities of
the entire list. The list is as follows (Nussbaum, 2003; Reproduced in Nussbaum, 2006,
pp.76-77):

1. Life.
Being able to live to the end of a human life of normal length; not dying
prematurely, or before one’s life is so reduced as to be not worth living.

2. Bodily Health.
Being able to have good health, including reproductive health; to be adequately
nourished; to have adequate shelter.

3. Bodily Integrity.

Being able to move freely from place to place; to be secure against violent assault,
including sexual assault and domestic violence; having opportunities for sexual
satisfaction and for choice in matters of reproduction.

4. Senses.

Imagination, and Thought. Being able to use the senses, to imagine, think, and
reason-and to do these things in a "truly human" way, a way informed and
cultivated by an adequate education, including, but by no means limited to,
literacy and basic mathematical and scientific training. Being able to use
imagination and thought in connection with experiencing and producing works and
events of one’s own choice, religious, literary, musical, and so forth. Being able to
use one’s mind in ways protected by guarantees of freedom of expression with
respect to both political and artistic speech and freedom of religious exercise.
Being able to have pleasurable experiences and to avoid non-beneficial pain.

5. Emotions.

Being able to have attachments to things and people out side ourselves; to love
those who love and care for us, to grieve at their absence; in general, to love, to
grieve, to experience longing, gratitude, and justified anger. Not having one’s
emotional development blighted by fear and anxiety. (Supporting this capability
means supporting forms of human association that can be shown to be crucial in
their development.)

6. Practical Reason.

Being able to form a conception of the good and to engage in critical reflection
about the planning of one’s life. (This entails protection for the liberty of
conscience and religious observance.)

7. Affiliation.
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A. Being able to live with and toward others, to recognize and show concern for
other human beings, to engage in various forms of social interaction; to be able to
imagine the situation of another. (Protecting this capability means protecting
institutions that constitute and nourish such forms of affiliation, and also protecting
the freedom of assembly and political speech.)

B. Having the social bases of self-respect and non-humiliation; being able to be
treated as a dignified being whose worth is equal to that of others. This entails
provisions of nondiscrimination on the basis of race, sex, sexual orientation,
ethnicity, caste, religion, national origin.

8. Other Species.
Being able to live with concern for and in relation to animals, plants, and the world
of nature.

9. Play.
Being able to laugh, to play, to enjoy recreational activities.

10. Control over One’s Environment.

A. Political. Being able to participate effectively in political choices that govern

one’s life, having the right of political participation, protections of freespeech and

association.

B. Material. Being able to hold property (both land and movable goods), and

having property rights on an equal basis with others; having the right to seek

employment on an equal basis with others; having the freedom from unwarranted

search and seizure. In work, being able to work as a human being, exercising

practical reasoning and entering into meaningful relationships of mutual

recognition with other workers.
Concerning the search for a such canonical list, Sen agues that he has doubts regarding
to difficulty of weighting the appropriate combinations of a given set of capabilities in
the context of their use under varying conditions and thus to determine the importance
of the different capabilities. The weighting of capabilities should depend on the
circumstances regarding the abilities those are being realized or violated. The weight
given to a capability for a particular exercise is directly related to its social conditions.
Thus the priority must be given to urgent deprivation in each particular case. In this
context Nussbaum’s attempt of listing capabilities can be useful only when we consider
the role of basic rights against deprivation. However “for another practical purpose, we
may need quite a different list” (Sen, 2005, p.159). Different lists of capabilities can be
formed for various purposes, for example, the “Human Development Index” refers to an
understanding of basic quality of life that is based on a limited set of capabilities
constituted through a minimal list of capabilities. The purpose of this list is to provide a
framework for calculations “in a way that the Gross National Product or Gross

Domestic Product failed to capture” (See UNDP Development Report 1990). In this
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case, listing some relevant capabilities is necessary whereas such a list cannot serve all

of the purposes that the capability approach intended to have.

According to Sen, another question that arises concerning the list of capabilities is the
tendency to ignore the role of public reasoning in the capability approach. Since the
framework of capabilities requires public deliberation and open valuational scrutiny for
making social judgements, fixing any list of capabilities would lead to a confusion of
“the need for continued public reasoning” (Sen, 2005, p.157). Yet, a “complete” list of
capabilities would not be able to respond sufficiently “to public reasoning and to the
formation of social values” (Sen, 2005, p.158). Then, “there is also the problem of
determining the relative weights and importance of the different capabilities included in
the relative list” (Sen, 2005, p.157). Therefore focusing on a list of capabilities or
weighting them through a lexicographic order would not be consistent with particular
circumstances, that is, “even with a given list the question of valuation cannot be
avoided” (Sen, 2005, p.158). In this sense, for Amartya Sen, insisting on a “fixed
forever” list of capabilities —which actually is not intended in Nussbaum’s “updated”
list of “central capabilities”— would lead us to dismiss “the possibility of progress in
social understanding” and “the productive role of public discussion, social agitation, and
open debates” (Sen, 2005, p.160). Listing some important capabilities over others can
help to clarify the complex relation of means and functionings with certain capabilities.
However, for Sen, it seems that we should not focus on “one pre-determined canonical
list of capabilities” that is assigned by theorists “without any general social discussion
or public reasoning. To have such a fixed list, emanating entirely from pure theory, is to
deny the possibility of fruitful public participation on what should be included and why”
(Sen, 2005, p.158). Therefore, such an attempt would lead to a denial of democratic
society and this would put a certain distance between theory and “the particular social

reality that any particular society faces” (Sen, 2005, p.158).

It 1s important to note that public discussion indeed constitutes one of the central part of
Sen’s analysis of the capabilities. He deals with the idea of public deliberation which
helps to test “the viability and universality of human rights and of an acceptable
specification of capabilities” through “their ability to survive open critical scrutiny in

public reasoning” (Sen, 2005, p.163). Impartial scrutiny in terms of public deliberation
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has an important role in the assessment of practices; either for denying or defending
relevant ideas. However my argument is that the public reasoning which Sen deals with
appears to be a non-sophisticated interpretation of the idea of public use of reason.
Thus, this relatively superficial treatment of the “publicity” condition for both human
rights and capabilities leads Sen to limit the extent of his examination within a super-
narrow understanding of public deliberation. The idea he is concerned with hardly
shares the same background with the idea of public use of reason. Nor, the terminology
used by Sen in his arguments on the basic capabilities or list of central capabilities suits
those of Nussbaum or Rawls. My argument is that the views Nussbaum suggests
through central capabilities provide an insightful perspective on the discussion of
human rights and economics. Yet, the idea behind central capabilities has some
important connections with the idea of public use of reason. Therefore, my claim is that

the analysis of central capabilities has a distinct place within the capabilities discussion.

4.3.4. The Central Capabilities

Nussbaum, in her early works®', explains her account of central capabilities as a “thick”
and “vague” theory of the good; it is thick because it covers all possible human ends
those are relevant to all areas of life. Then, it is vague because it draws a general outline
of human ends that allows for particular alterations in specific levels depending on the
local contexts (see Nussbaum, 1992). Therefore the position that she holds appears to be
on the opposite side of Rawlsian “thin theory of the good”. However, Nussbaum in her
later works appears to change her understanding of “thick vague theory of the good”
concerning the central human capabilities (See Nussbaum, 1997a, 1998a, 1998b, 1999,
2000a, 2000b) in favor of the Rawlsian idea of overlapping consensus (See Rawls 1996;
1997 and 2001). In their “updated” form, Nussbaum’s central capabilities are no longer
considered as a part of an Aristotelian understanding of political life, but as a
formulation of capabilities on the basis of Rawlsian political liberalism which is framed

for “political” purposes only:

I now understand the list of central human capabilities as a specifically political
form of liberalism, in the Rawlsian sense. I imagine that citizens of many different
comprehensive conceptions can all endorse the items on the list, as things that are
essential to a flourishing human life, whatever else that life also pursues and

21 I refer the works that had been published before Nussbaum, 1997.
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values. It is neither an exhaustive account of the good nor a metaphysically
grounded account (Nussbaum, 1998b, p.284).
The list consists of equally important parts in which the requirement of achieving one is
not superior to another. However two of them among others, “practical reason” and
“affiliation”, “are of special importance because they both organize and suffuse all the
other capabilities, making their pursuit truly human” (Nussbaum, 2000a, p.82). Since
Nussbaum attaches great importance to practical reason as a good that “both suffuses all
the other functions, making them human rather than animal, and figures itself as a
central function on the list” (Ibid., p.87), the political goal then is not functionings but
central capabilities. Practical reasoning as suggested by Nussbaum in her list of central
capabilities refers to a truly human reasoning that leads to relevant decisions, choices
and actions towards an end; an ultimate goal. Such a goal is the core motivation of
practical reasoning that constitutes the distinct structure of human action. Practical
reasoning allows human beings to accommodate various sets of means in order to
achieve their own plans, that they value. Politics, in this sense, is the science that is
primarily concerned with the political community and the human affairs among the
members of this community. Indeed, this is a part of what Nussbaum calls public policy.
Therefore, economics can be very well conceived in the context of “politics” when we
consider the role of practical reasoning in economics. For example “political economy”
for Adam Smith is “a branch of the science of a statesman or legislator” which
“proposes to enrich both the people and the sovereign” (Smith, 1776a, p.347).
Following this line of reasoning, the borders between economics as a science and other
domains such as ethics and politics is rather a blur one than it is today recognized. In
this context “integral human fulfillment” (Alkire, 2002, p.107)** as a matter of pursuing
basic human goods should be one of the main concerns of political economy. The
capability approach, in this sense, provides a wider perspective because it recognizes

various human ends. These ends, such as enjoyment, knowledge, health or work

22 Alkire claims that the fundamental difference between actual economic policies and the capabilities approaches
is not primarily methodological but lack of a proper account of integral human fulfillment. (For general
discussion of “integral human fulfillment” see Finnis, 1980; Boyle and Grisez, 1987). In this context Deneulin
stresses that: “In Finnis’ natural law, human fulfillment is a matter of pursuing basic human goods, of which he
(Finnis) distinguishes seven categories: life, health and safety; knowledge and aesthetic experience; meaning-
giving and value-creation; harmony between and among individuals and groups of persons; harmony between
one’s feelings and one’s judgement and choices; harmony between one’s choices and judgements and one’s
behaviour (inner peace); harmony between oneself and the wider reaches of reality (harmony with som more-
than human source of meaning and value).” (Deneulin, 2005, p.11)
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participation have relative weights in society since there is already a diversity of
individuals views and cultures. Therefore “it becomes impossible to choose ‘rationally’
between options that pursue different set of ends, if one means by rational what is
meant by ‘rational choice theory’, namely, the identification and choice of a maximally
efficient or productive option, the one (or one of the set) in which the total benefits

minus the total costs is the highest possible” (Alkire,2002, pp.85-86).

In this context; the “new version” of the capabilities what Nussbaum calls “the political
account” of capabilities is not grounded in “any theory of the human being that goes
beneath politics” (Nussbaum, 1998b, p.284). She follows the moral account of Rawls
regarding the political conception of the good; that is, “the recognition of reasonable
disagreement about the good” (Ibid., p.285) or “the fear of being dictatorial about
the good” (Deneulin, 2002, p.11). Such a major change in justification of the
capabilities approach leads her to avoid making connections with any comprehensive
doctrine. This view is also very similar with what Rawls intends to do by referring to
the conception of reasonable pluralism. Nussbaum states that her new list “can be
endorsed for political purposes, as the moral basis of central constitutional guarantees,
by people who otherwise have very different views of what a complete good life for a
human being would be” (Nussbaum, 2000b, p.74). The aim in proposing an “updated”
list of central capabilities is to bring her version of capabilities approach, in a sense,
“down to earth” by making the wide understanding of capabilities “a little less vague” in

order to guide public policy (or constitution):

Unlike Sen, who prefers to allow the account of the basic capabilities to remain
largely implicit in his statements, I have produced an explicit account of the most
central capabilities that should be the goal of public policy. The list is continually
being revised and adjusted, in accordance with my methodological commitment to
cross-cultural deliberation and criticism (Nussbaum, 1997a, p.277).

Since Nussbaum’s list is intended to guide political planning, relatively more central
human capabilities are selected for this list, those which are supposed to be of central
importance for any human life. In this sense “the central capabilities are not just
instrumental to further pursuits: They are held to have value in themselves, in making a
life fully human” (Ibid., p.286). Central capabilities are essential to use our powers of

“practical reason” and “choice”, as these powers are particularly important in pursuing
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personal purposes. The main purpose of listing the most central capabilities is “to put
forward something that people from many different traditions, with many different
fuller conceptions of the good, can agree on as the necessary basis for pursuing their
good life” (Ibid., p.286). Therefore Nussbaum’s list of central capabilities appears to be
an account of political pluralism in a Rawlsian sense as it is formulated in order to have
a broad applicability among different comprehensive views and we can claim that she
has the same ideal as Rawls concerning the idea of “overlapping consensus” (See Rawls

1987; 1989; 1996 and 2001).

At this point I turn back to Nussbaum’s two ‘“core” capabilities to elaborate this
“overlapping” ideal. The first core capability is “practical reason”; it refers to the ability
of elaborating a conception of the good in the planning of one’s life. This is the
capability of pursuing personal ends thus it is concerned with “me”. The other core
capability is “affiliation” and refers to “living with and toward others” and “engaging in
various forms of social interaction” on the basis of “self-respect and non-humiliation™.
This is the capability of living within a social compact and it is concerned with the
relationship of “me” with “the other” but a relationship of a political kind; citizen
alongside other citizens —in the sense of the “updated” approach. Then, the framework
of “me”, “others” and our “doings” and “beings” altogether constitutes the essential
element of our “truly human” activities. Such a line of reasoning is actually included in
Rawls’s project of political liberalism and the framework of “me” and “the other” in his
analysis is established on the basis of “public reason”. Since my argument is that the
idea of human rights is directly concerned with the conditions of possibility for using
reason publicly, then, Nussbaum’s capabilities approach in its updated form provides
valuable insight into my examination of human rights. Hence my question concerning
Nussbaum’s list of central capabilities is now much more related to the analysis of
human rights and capabilities, that is, what is the position of the capabilities in the

human rights discussion?

4.4. CAPABILITIES AND HUMAN RIGHTS

Capabilities and human functionings appear as an alternative language and have

increasingly become influential in the human rights discussion especially since well-
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known human development reports of UNDP. Nevertheless, the relationship between
human rights and capabilities remains complicated because capabilities are either
considered as an appendix to the present theory of human rights, or formulated as a
particular theory sharing the same area which the theory of human rights has already
captured. In this sense, the need of using the language of human rights over the
language of capabilities —or vice-versa— is still in question. Nevertheless, the capability
approach has long been a part of the discussion of human rights especially when we
consider the role of capabilities in terms of recognition of the right to development as a
basic right. Therefore, here I tend to further my examination of capabilities and human

rights by making an outline of the right to development.

4.4.1. Right To Development

The capability approach has much to say about inequalities or demands for justice in
which human rights have already involved especially since the Enlightenment. For
example, “the language of rights” says Nussbaum “has been associated historically with
political and civil liberties, and only more recently with economic and social
entitlements. But the two are not only of comparable importance in human lives, they
are also thoroughly intertwined: the liberties of speech and association, for example,
have material prerequisites” (Nussbaum, 2002, p.128). So that the capabilities discussed
here refer to a particular domain that is already included in the human rights treaties.
Yet, the capability approach is formulated, in a sense, as “a complementary with some
versions of it” (Ibid., p.133). The right to development in this sense has generally been

associated with the capability approach.

In this context, the right to development refers to a process of development which is
peculiar to human beings. The right to development is defined in the Declaration on the
Right to Development (DRD) as “an inalienable human right by virtue of which every
human person and all peoples are entitled to participate in, contribute to, and enjoy
economic, social, cultural and political development, in which all human rights and
fundamental freedoms can be fully realized” (DRD, Annex) where “the human right to
development also implies the full realization of the right of peoples to self-

determination, which includes, subject to the relevant provisions of both International
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Covenants on Human Rights, the exercise of their inalienable right to full sovereignty
over all their natural wealth and resources” (DRD, Article 1.1) Since all human beings
are claimed to be equal in rights as well as in dignity and opportunity, the claims for
equal treatment in the course of self determination should be considered as a part of
human rights. In fact, it is stated in the annex of the declaration that “recognizing that
the creation of conditions favourable to the development of peoples and individuals is
the primary responsibility of their states” (DRD, Annex), while promoting and
protecting the right to development at the international level “should be accompanied by
efforts to establish a new international economic order” (DRD, Annex). Ensuring the

right to development therefore requires appropriate social and economic arrangements.

Recognition of the right to development as a human right is the fruit of a long process of
international deliberation which was ended by its adoption in 1986. The story of the
right to development actually begins with the Universal Declaration of Human Rights of
1948 in which all basic rights are contained as an integral part of the human rights.
Nevertheless the first twenty articles in the /948 Declaration are proposed as “civil and
political rights” where the rest is considered as “economic, social and cultural rights”.
Later, in the covenants on “civil and political rights” and “economic, social and cultural
rights” of 1966 (ICCPR and ICESCR), this distinction is elaborated as, “the ideal of free
human beings enjoying civil and political freedom and freedom from fear and want can
only be achieved if conditions are created where everyone may enjoy his civil and
political as well as his economic, social and cultural rights” (ICCPR and ICESCR,
Preamble). The statement of two distinct groups of rights leads to a classification of
“first generation human rights” and “second generation human rights”. Although later in
1968 such a classification was not accepted within the Proclamation of Teheran
(IConfHR) by the -counter- statement of “since human rights and fundamental freedoms
are indivisible, the full realization of civil and political rights without the enjoyment of
economic, social and cultural rights is impossible” (IconfHR, Article 13). Nevertheless,
the idea of two different generations of human rights has still been discussed within

contemporary human rights analysis.

In this context, the right to development has been considered as a second generation

human right and it has become a part of welfare and development debate in which the
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issues in developing countries are mainly concerned. Later in 1986, the declaration on
the right to development was drafted and then declared as an integral part of the human
rights that unifies first and second generation rights into one indivisible set of rights
without distinction. Finally in 1993, It is again confirmed in the Vienna Declaration
(VD) that “the right development, as established in the Declaration, as a universal and
inalienable right and an integral part of fundamental human rights” (VD, Article 10).
Fulfillment of the so-called second generation rights is considered, in the end, as an
essential requirement in order to ensure first generation rights. Therefore, the central
argument of the capability approach that the material and social conditions of human
person should be taken together in the analysis of public policies has had an important

effect in human rights discussions.

4.4.2. Sen’s Analysis of Human Rights

Regarding the human rights debate, Sen is concerned with the question whether human
rights can be seen as entitlements to certain basic capabilities, or the capability approach
can provide a comprehensive coverage of the content of human rights. He argues that
human rights and capabilities are compatible but not complementary concepts. These
concepts are not to be confused with each other and not to be solely categorized under
the field of another; “the concepts of human rights and human capabilities have
something of a common motivation, but they differ in many distinct ways” (Sen, 2005,
p.152). There is a wide range of rights covered by human rights which are also well
matched with particular capabilities. Since human rights is formulated as a core list of
rights to certain freedoms, a basic connection can be established through the analysis of
freedoms as capabilities. In this sense, for Sen, it is important to analyze the two
conceptions together in order to understand each in its own meaning. Yet, both human
rights and capabilities “depend on the process of public reasoning. The methodology of
public scrutiny draws on Rawlsian understanding of ‘objectivity’ in ethics, but the
impartiality that is needed cannot be confined within the borders of a nation” (Ibid.,

p.152).

Amartya Sen’s conception of capabilities is often characterized as being based on their

relation to freedoms. However, this is only a little part of Sen’s approach. The relation in
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question has two aspects, which Sen calls “the opportunity aspect” and “the process
aspect” of freedom. Sen asserts that an inquiry on freedom must take note of both
aspects where each is weighted no more than the other. First, the opportunity aspect of
freedom is concerned with the opportunities that we have in achieving our valuable
objectives. This aspect, thus, is related to actual capabilities to achieve what we value
now or later. Second, the autonomy that we have in the process of our choices is
included in the process aspect of freedom which is concerned with the “procedure of
free decision” (See Sen, 1993) by oneself. Then, regarding human rights discussion, Sen
mentions an immediate difficulty within the distinction of “opportunity” and “process”
aspects where the importance of each, he claims, deserves specific acknowledgement;
“While the opportunity aspect of freedoms would seem to belong to the same kind of
territory as capabilities, it is not at all clear that the same can be said about the process
aspect of freedom” (Sen, 2005, p.152). Although Sen demonstrates the ambiguous
nature of the process aspect of freedom regarding capabilities, I argue that once we
consider the public use of reason as the central capability in the Nussbaumian sense,
Sen’s analysis of the different aspects of freedom turns out to be more clear, and
descriptive concerning the relation of human rights and economics. Furthermore, the
examination of such freedoms, and their relation to the market mechanism become less

complex because of the instruments that the public use of reason can provide.

While the capability approach can be a part of a more comprehensive theory of justice,
it particularly aims to provide an evaluative account that, as a matter of fact, can not
fully cover a theory of justice (Nussbaum, 1995b, p. 268). In this contex, he argues that
a theory of justice must include a principle of fair process of re-distribution and this is
actually what the capability approach fails to provide. Accordingly, a capability refers to
the “alternative combinations of functionings” in which any combination can be freely
chosen due to personal preferences. However, for example, well-nourishment is not a
freedom in the language of capabilities. The notion of “freedom” here refers to freedom
of choice concerning relevant combination of functionings whereas such a freedom is
not related to the actual decisions in choosing one combination over another. Indeed, the
opportunity to have any particular functioning is not necessarily followed by actual

possession of anything, that is, the person may not be free to make use of this
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opportunity. In this sense, Sen says that “what a person is free to have —not just what he
actually has— is relevant, I have argued, to a theory of justice. A theory of rights also has
reason to be involved with substantive freedoms” (Sen, 2004b, p.332). A theory of
justice, or as Sen calls it a “theory of normative social choice”, has to feature two
aspects of freedom, that is, (1) the fairness of the processes involved and (2) efficiency
of the substantive opportunities that people can enjoy (See Sen, 2005). He describes his

account of freedom as follows:

First, freedom gives us the opportunity to achieve our objectives things that we

have reason to value. The opportunity aspect of freedom is, thus, concerned with

out actual capability to achieve. It relates to the real opportunities we have of

achieving things that we can and do value (no matter what the process is through

which that achievement comes about). Second, importance is also attached to the

process of autonomous choice —having the levers of control in one’s own hands

(no matter whether this enhances the actual opportunities of achieving our

objectives). The process aspect of freedom is concerned with the procedure of free

decision by oneself (Sen, 1993, p.522).
Sen claims that the market mechanism has been evaluated in modern economics on the
basis of so-called “fundamental theorem of welfare economics”. In this sense,
assessment of competitive markets is entirely made through the achievements of
individual welfare e.g. utility-based Pareto optimality, rather than by accomplishments
in promoting individual freedom (Ibid., p.519). In fact, the market mechanism, for Sen,
has a role in protecting the process aspect of freedom. In a competitive market,
individuals have control over their decisions and they are free to operate them as they
decide. Hence, this type of “autonomy”, the procedure of free decision, is the
constitutive element of the competitive market mechanism without externalities. Since
such a freedom-based analysis of competitive markets leads to an understanding based
on the importance of individual welfare in the pursuit of the respective self-interest,
there suppose to be no place for a discussion of opportunity-freedoms in welfare
economics. However, Sen says, “the challenge that the market systems have to face

must relate to problems of equity in the distribution of substantive freedoms including

opportunity aspect freedom” (Ibid., p.537).

Finally, as mentioned before, for Sen, there is an inevitable difficulty in the “rights”
discussion regarding two aspects of freedom —opportunity and process— which require a

categorical distinction in the course of achievement of basic rights. While the
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opportunity aspect of freedoms shares the same background with the capabilities
approach, it is not, he claims, possible to consider the same for the process aspect of
freedom. Considering the opportunity aspect of freedom in terms of capability leads us
to distinguish between the ability of doing things that is personally valued and the
means (instruments/permissions) that let people to pursue personal objectives. In such a
distinction, the capability approach focuses on the abilities and avoids to “over
concentrate” on means. In this sense “the idea of ‘capability’ [...] can be very helpful in
understanding the opportunity aspect of freedom and human rights” (Sen, 2005, p.153).
The capability approach is thus particularly useful in the evaluation of people’s
substantive opportunities compared to income or resource based approaches. This is the
point where the capability perspective could contribute to a theory of justice or of
human rights and where the capability approach leads to an integration of what Sen calls

the “opportunity aspect of freedom” in a theory of human rights.

However, Sen claims that while the capability approach has a considerable importance
in the examination of the opportunity aspect of freedom, it is still difficult to think the
same for the process aspect of freedom. Since capabilities are reflections of personal
preferences and individual advantages, “they fall short of telling us enough about the
fairness or equity of the processes involved, or about the freedom of citizens to invoke
and utilize procedures that are equitable” (Sen, 2004b, p.336). Capabilities can hardly
provide a basis for the procedures in terms of fairness which is necessarily included in
normative social choice theory —or in a theory of justice or human rights. For example,
the first principle (priority of liberty) and the first part of the second principle (positions
and offices be open to all) of the Rawlsian theory of justice have no direct connection to
the capability approach. That is to say, these principles of justice —liberty and procedural
equity— “can neither be ignored nor be adequately addressed through relying only on the
informational base of capabilities” (Ibid., p. 337) while the difference principle features
the very same ideas on which the capability approach is already based. However, these

(13

arguments are mainly directed to the ideas that belong to Rawls’s “pre-political turn”
works. Since I am concerned with the idea of political liberalism rather than his theory
of justice, I do not tend to explore more on Sen’s arguments concerning Rawlsian

perspectives. Rather, my claim is that, both aspects of freedom that Sen discusses in the
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context of theories of justice can be well integrated into the framework of human rights
especially when we consider the role of public reason in Rawls’s political turn. In this
context, Nussbaum’s analysis of human rights has a central importance since she has

had a political turn towards Rawlisan political liberalism.

4.4.3. Nussbaum’s Analysis of Human Rights

Regarding the human rights debate, Nussbaum primarily deals with the question of
rights to achieve whether a decent level of equality of well-being —or resources and
opportunity— or of capabilities depending on different views of relevant rights theories.
To do so, Nussbaum, in her early writings, tends to adopt an Aristotelian justification for
her version of capabilities in which they represent a particular part of the good life
where a certain kind of human flourishing is promoted (See, Nussbaum, 1990b and
1993b). However, through her later works, Nussbaum has integrated her theory in a
“thinner” political framework where capabilities are formulated towards a political
conception of justice in a more Rawlsian sense. In this way, the issues concerning
“diversity” and “pluralism” originated from the understanding of one single account of
the good life has been solved. This reformulation thus leads to an understanding of
society in which individuals are to identify and pursue their own conception of the good

life as free agents.

The capabilities approach in this version is not to “be dictatorial about the good”, rather,
“a wide space for important types of choice and meaningful affiliation” (Nussbaum,
2000b, p.69) is left for individuals. The list of capabilities then becomes more consistent
with the idea of autonomy together with the diversity of personalities and individual
purposes in a pluralistic society since the capabilities are “of central importance in any
human life, whatever else the person pursues or chooses” (Ibid., p.74). That is to say,
these capabilities are meant to be directly connected to the determination process

through an overlapping consensus.

Nussbaum’s own use of capability “language” changes over time in terms of political
analysis which was based on Aristotelian understanding of human capability (dunamis)
and functioning (energeia). In this version of capabilities, she emphasizes that the idea

of liberty has an important role within her theories as there is a conceptual connection
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with liberal theories such as John Rawls’s one. Thus, the idea behind the capabilities
approach is closely linked with the theory of justice, “since one crucial aim of a theory
of justice typically is to promote some desired state of people; and in Aristotelian Social
Democracy 1 linked it very closely to an account of the proper goal of government, to
bring all citizens up to a certain basic minimum level of capability” (Nussbaum, 1997a,
p.280). However, as I mentiond before, the capabilities approach should still be
analyzed independently from a theory of justice as it has some particular constraints in
itself. In this sense, rights discussion in the context of capabilities approach appears to
be increasingly appealing especially when we consider the account of the “core”
capabilities as Nussbaum intended to propose through her updated list of central

capabilities.

Nussbaum argues that the assessment of justice and fairness in the context of social and
political institutions is possible if a certain set of capabilities is provided. Such a set
represents the ability to engage in “the central elements of truly human functioning”
where they are derived directly from the idea of “human worth or dignity” (Nussbaum,
2000b, p.73). These entitlements are ends in themselves thus they are not “instrumental
to further pursuits” (Ibid., p.74). However the fact that all human beings have certain
rights to do something, to have something or to be free from something is not directly
dependent on whether these rights are properly secured or not. The rights claimed under
the general framework of human rights, as well as the basic capabilities, should be
considered, in the first sense, as fundamental premises of a political theory of justice. In
this sense Nussbaum stresses that “it is valuable to understand these rights, insofar as
we decide we want to recognize them, in terms of capabilities” (Nussbaum, 1997a,
p.295). Having said that, the language of rights is not necessarily bound to the
capabilities. For Nussbaum, such rights have four important functions in public
discourse which are not available in the language of capabilities; (1) “appealing to rights
communicates more than appealing to basic capabilities: it says what normative
conclusions we draw from the fact of the basic capabilities” (Ibid., p.296) because the
recognition of the basic capabilities of people is not the same as the recognition of the
right that corresponds to the related capability; (2) to propose a list of fundamental

rights as “especially urgent set of functions” that is justified by virtue of being human
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means considerably more than to propose a list of capabilities that has only “a vague
normative resonance”; (3) the language of rights helps to place greater emphasis on
people’s choice and autonomy; (4) the language of rights provides a space for a wider
agreement “while we continue to deliberate about the proper type of analysis at the

more specific level” (Ibid., p.297).

In the language of capabilities, political institutions are meant to be responsible of
maintaining the conditions that promote a fair level of capabilities for all members of
the society. Actually this is also an expression with which we are already familiar in the
language of human rights. Reconsidering combined capabilities to function in various
ways as a part of the human rights discussion would be a quite insightful attempt as
there are actually human rights such as the right to political participation or the freedom
of speech which are relevant to the capabilities approach. If we follow this line of
reasoning, the ultimate political goal can well be considered as promoting the
“combined capabilities”. It is thus necessary to maintain an appropriate environment by
providing a decent level of education, care or living standard in order to ensure the
exercise of practical reason together with other central functions. In this context,
Nussbaum argues that the language of capabilities, in a way, corresponds to the
language of rights because of the fact that the treatment that is typically claimed by a
right, in general, has been justified in virtue of being “human” which also constitutes the
main rationale of the capabilities approach: “It is in this sense that capabilities and rights
should be seen to be equivalent: For I have said, combined capabilities are the goals of
public planning” (Ibid., p.294). However, when Nussbaum uses the term “basic
capabilities” she is saying that just because of the essential nature of this type of
capabilities —for example, “practical reason”— they should be considered lexically prior
to other capabilities since they provide a basis for the development of further functions.
Thus, “basic capabilities” refer to something very close to the idea of public use of
reason examined through political liberalism; “rights theories differ about which basic
capabilities of the person are relevant to rights, but the ones most commonly chosen are
the power of reasoning, generally understood as moral reasoning, and the power of

moral choice” (Ibid., p.294).

Since the enjoyment of capabilities as achieved functionings is a necessary condition for
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the achievement of any conception of the good life, guaranteeing them within a
constitutional framework will lead us to a democratic society in the Rawlsian sense.
Capabilities, says Nussbaum, “have a special importance in making any choice of a
way of life possible, and so they have a special claim to be supported for political
purposes in a pluralistic society” (Nussbaum, 2000b, p.75) and she claims that it is
“always rational to want them whatever else one wants” (Ibid., p.88). Therefore the
capabilities approach ‘“has a great advantage in this area over traditional liberal
approaches that use the idea of a social contract” (Nussbaum, 2000c, p.236). For her, the
hypothetical contract situation that these liberal justice theories aims to generate refers
to the fictional independent members such as in Rawlsian understanding of “fully
cooperating members of society over a complete life” (Rawls, 1996, p.18). This
understanding of course is based on the ideas from the “pre-political turn” works of
Rawls. However, for example in the general framework of political liberalism, the
principles are not to be chosen centrally under the “original position”, rather, they are
elaborated through the task of public reasoning under reasonable pluralism. This is
actually the central argument that took Nussbaum’s attention and led her to follow the
Rawlsian idea of political liberalism. Then she develops a form of core capabilities
compatible with the idea of public reason and makes direct connection from human
rights to these core capabilities. In fact this is one of the most valuable contributions to
contemporary human rights discussion. Therefore It is my claim that, public reason, in
this sense, can well be considered as the concept that Nussbaum intends to elaborate in

her version of the capabilities approach.

However there still remains two crucial questions to be explored in order to prove the
particular place that the idea of public use of reason holds within the examination of
human rights in the context of economics. First is the question of how and in what way
Rawls turns to political liberalism? Then the second question is what is the role of the
Hegelian philosophy in this political turn? Next section puts under scrutiny these
questions. I intend to shed light on the origins of the political conception of “public
reasoning” that [ have started to discuss from its Kantian origins through an alternative

reading of various ideas within economic thought.
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4.5. TOWARDS AN ANALYSIS OF POLITICAL ECONOMY
4.5.1. The Political Turn Revisited

As discussed before, Rawls distinguishes public reasoning from non-public reasoning
and the conception of public reason leads to a social cooperation among citizens who
endorse different fundamental values; or different ways of pursuing their own
happiness. In this context, the concept of pluralism refers to the idea of a society in
which citizens make their decisions through an overlapping consensus since they are
inevitably going to have their own considerations of good or utility. This is the general
framework of the Rawlsian conception of social cooperation in which public reasoning
is suggested as the key element in ensuring the freedom of individual progress in terms
of self-interest and development under a just and fair democratic order. In this context, I
tend to consider that the purpose of Rawls in his political turn is to stand in between of
the two realms of Kantian ethics by mediating the kingdom of nature and the kingdom
of ends. However, this might sound a nonsense interpretation unless we take into
account Hegel’s influence to political liberalism. It is obvious that Rawls himself uses
the term “political” in a more Hegelian sense than Kantian. In fact, Rawls’s
interpretation of the public use of reason through such a political framework could be
reasonable only by reforming the idea as public reason. In this sense I tend to consider
the line of reasoning that Rawls follows through his political turn and his account of
reasonableness, as a key element in my examination of human rights in the context of

political economy.

This section is an attempt to better understand the political turn of John Rawls.
Although it is obvious that there is a strong Kantian influence upon Rawls and therefore
there exists plenty of works and documentation on it, my claim is that —as Ralwls also
admits it—, there are significant differences between the former and latter works of
Rawls. The theory proposed in the TJ is highly Kantian in nature whereas we cannot see
such a “nature” especially in the PL. On the other hand, Hegel’s influence on Rawls’s
major works appears to be still underestimated. However when we especially consider
the idea of justice as fairness (and later, political liberalism) we can trace some core
Hegelian ideas in moral and political philosophy of Rawls. Therefore, it is my claim that

the examination of Kantian ideas alone would not lead us to fully emphasize the whole
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story about Rawls and his idea of public reason.

Rawls extensively elaborates his account of political turn particularly in the PL —we
may also include the Dewey Lectures and the paper Social Unity and Primary Goods—,
however Hegel’s influence on his body of work is to be seen best in Lectures on the
History of Moral Philosophy —and to some extent in Lectures on the History of Political
Philosophy. For example in the foreword of Lectures, regarding Hegel’s influence on

Rawls’s political thought, Barbara Herman stresses that;

In a sense, the Hegel lectures sketch the bridge between Kantian moral thought and
the liberalism of Rawls’s own work: the view of persons as “rooted in and
fashioned by the system of political and social institutions under which they live”
(HEGEL 1), the place of religion in secular society, and the role of philosophy in
public ethical life. Unlike many, Rawls reads Hegel as a part of the liberal tradition,
and his reading of Hegel helps us to see what the complete shape of that tradition is
(Rawls, 2000, p.xv).
In this context, the political turn of Rawls that I have already presented in Chapter 2
would be better explained referring to the concepts of democratic citizenship and
deliberative political institutions. Actually, these are ideas that we can also find in
Hegel’s Philosophy of Right: “When a father asked him for advice about the best way of
educating his son on ethical matters, a Pythagorean replied, ‘Make him the citizen of a

299

state with good laws’” (Hegel, 1991, p.196). We see more references to such institutions
in Rawls’s later works. For instance he states that: “Hegel wants us to find our moral
compass in the institutions and customs of our social world itself, as these institutions
and customs have been made part of us as we grow up into them and develop habits of
thought and action accordingly” (Rawls, 2000, p.333). This argument also refers to a
political perspective that Rawls seems to consider that lack in Kantian moral
constructivism. For him, the Kantian formulation of autonomy is incapable to meet the
requirements of the reasonableness. Rather, reasonableness, in the Rawlsian sense,
appears to share the fundamental ground of the Hegelian idea of reconciliation. In fact
this is the point where we clearly see his particular engagement with Hegel. In this
context the origins of the idea of ethical life (Sittlichkeit), in Hegel’s philosophy —

including “young” Hegel’s philosophy—, and its institutions within the modern social

world has a central importance in this engagement.
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4.5.2. Hegel and The Ethical Life

It is better to note here that we also see a “turn” in Hegel’s thought especially when we
consider his philosophical views before the time when he had position as an unpaid
lecturer in Jena in 1801. Indeed these views appear to be quite unfamiliar compared to
his philosophical discourse after the publication of his first major comprehensive work
The Phenomenology of Spirit in 1807 (Die Phdnomenologie des Geistes). Actually
young Hegel’s works give us some historical perspective on his account of civil society.
In his youth, Hegel had a keen interest on the ancient Greek cities. Even later in his
mature works Hegel “never entirely let go of his admiration for the ancient polis” (See
Blunden, 2007). Hegel considers Greek citizens as ‘“happy” people in contrast to
“unhappy” jews. He elaborates his account of “unhappiness of consciousness” through
the example of Abraham’s dilemma and he shows how “reflection shatters a prior and
immediate unity” (Hyppolite, 1974, p.161). Accordingly, Abraham separates him from
himself by leaving the land of his fathers’, thus, his own life is not him anymore as it
abstracts itself as an external entity to him: “His life, and life in general, appears him as
an other than himself; yet it is also what is closest to him, what is most intimate and
most distant” (Hegel, 1907, p.371ff, quoted in Hyppolite, 1974, p.161). The term of
reflection which Hegel uses to describe Abraham’s case refers to the separation of the
finite and the infinite. It is the consciousness of Abraham where there is no connection
between the finite and the infinite anymore. Therefore, In Judaism, man is the symbol of
“nothingness” and “God necessarily remains a beyond that is never reached, the only
negation of the finite” (Hyppolite, 1974, p.192). This is the point that Abraham fails “to
reconcile the idea of the finite with the idea of the infinite” (Wahl, 1929, p. 163 (Quoted
in Hyppolite, 1974, p.193). Greek state in contrast is the place where the “good life” is
achieved. In this sense Hegel places the Greek states on the opposite side of Abraham’s
dilemma. Although Greek states are pre-modern political structures, they had already
presented the substantial character of ethical life (Sittlichkeit), because they consisted of
two principal institutions; of which the first, family, is the private realm in which
individuals are attached to a natural society, and the other; the state is the universal
realm that is shaped by rationality. However we see later a “turn” in Hegel’s thought
regarding his account of “good life” in Greek states. After that turn, Hegel tends to

make an extensive analysis of the civil society in order to show the fundamental
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confusion in Greek states concerning the absolute priority of the community over the
individual. And this is also the time when he starts to make a comparative analysis of

ancient and modern states.

For Rosenkranz —one of Hegel’s students— Hegel’s turn had already started at the time
when Hegel first began studying of political economy in 1799, for what the primary
purpose is to analyze James Steuart’s An Inquiry into the Principles of Political
Economy (Steuart,1966); “All of Hegel’s ideas about the nature of civil society, about
need and labour, about the division of labour and the wealth of the estates, about
poverty, the police, taxation, etc, are finally concentrated in a commentary on the
German translation of Steuart’s book on political economy which he wrote between 19
February and 16 May 1799, and which has survived intact. It contains a number of
magnificent insights into politics and history and many subtle observations”
(Steuart,1966; Quoted in Lukacs, 1976, p.170). At this time, Steuart provided insightful
ideas across a spectrum of political economic studies to Hegel when he was concerned
with the importance of the civil society. In this context Chamley® argues that Steuart’s
influence —and the influence of political economy— is to be found not only in Hegel’s

earlier works, but also throughout the development of The Phenomenology of Mind.

According to Chamley, Hegel had realized two important facts after he started studying
political economy; first, the importance of economic development in “ethical life”. It is
important not only because such a development leads to a higher level of individual
wealth and comfort, but also it gives people more power to have control over the nature.
This is what absolutely lacks in Abraham’s case. Abraham struggles with technical and
economical weaknesses because of his limited “production” capacity. Thus he is not
able to sustain his control over the nature. However, Hegel realizes that this is also the
case in Greek “good life”. Chamley (Chamley, 1963, p.63) argues that Steuart shed light
on the miserable poor ancient Greek citizen and this light definitely helps Hegel to see
the importance of the economic development. The question of slavery in the ancient
Greek states is the second concern that had influenced Hegel. Steuart put great emphasis

on the emancipation of labor in his inquiry which led him to suggest abolishing the

23 See Chamley, 1963. For extensive discussion on the role of political economy in Hegel’s philosophy see Ege,
1999 and 2002
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institution of slavery. Because, slavery is, for Steuart, one of the main causes of
economic underdevelopment. Following this line of reasoning, Hegel applies this idea
into his beloved “good life” of ancient Greek citizens. He soon became aware of the fact
that the ancient Greek citizen is actually very miserable; since the ancient polis rested

on slavery, citizens did not need to work or produce anything.

The production activity however is the necessity of the modern citizen which
regenerates the society. Thus, in Greek realm, says Hegel, “the ultimate decision of the
will is not yet assigned to the subjectivity of self-consciousness which has being for
itself, but to a power which stands above and outside it” (Hegel, 1991, p.378). It is only
within the modern state that self-consciousness of subjectivity has flourished. “The
principle of modern states” for him “has enormous strength and depth because it
allows the principle of subjectivity to attain fulfillment in the self-sufficient extreme of
personal particularity, while at the same time bringing it back to substantial unity and so
preserving this unity in the principle of subjectivity itself” (Ibid., p. 282). Therefore “the
lack of subjectivity is really the defect of the Greek ethical idea” (Hegel, 1892-6, p.114-
115; quoted in Pelczynski, 1984, p.58). Such a defect can only be corrected through a
third sort of institution in which the development of individual subjectivity is
accomplished. For Hegel it is realm of difference; it is the “civil society”, and, the
foundation of its institutional structure is grounded on what Hegel calls the “system of

needs”.

In Hegel’s philosophy, there are three interconnected moments in the realization of the
ethical life: family, civil society and the state. According to Hegel, family “has as its
determination the spirit’s feeling [ Empfindullg] of its own unity, which is love” (Hegel,
1991, p.199). Family is not a sphere that rationality takes place since a family member
has self-consciousness as a dependent party within the unity of the family (See Hegel,
1991, §158). On the other hand civil society, for Hegel, is the realm where the individual
engages into the society and “gains satisfaction through the others” (Ibid., p.220). Once
we enter the civil society we recognize ourselves as individuals with private interests.

9924

Civil society consists of the “system of needs”*, meaning the growth of economic

relations like exchanging goods etc. among particular persons in order to fulfill personal

24 Together with “the administration of justice” and “the police”
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needs (See Hegel, 1991, §187: §189; §190; §191 and §195). Class division and different
forms of labor become apparent together with a more sophisticated form. Nevertheless,
civil society is not the sphere of sole egoist ends, but a sphere of a particular end that a
person “cannot accomplish the full extent of his ends without reference to others; these
others are therefore means to the end of the particular [person]. But through its
reference to others, the particular end takes on the form of universality, and gains
satisfaction by simultaneously satisfying the welfare of others” (Hegel, 1991, p.220).
Any person in civil society is thus ready to recognize his mutual interdependence with
the others, that is to say, they are not “fully” isolated monads since such “subjective
selfishness turns into a contribution towards the satisfaction of the needs of everyone
else” (Ibid., p.233). Therefore, the association of private self-seeking parties is ensured
by an external organization called state which is established through the “constitution of
the state” (Ibid., p.198). Unlike the family and the civil society, it is the realm where the

ethical idea can only be realized:

The state is the actuality of concrete freedom. But concrete freedom requires that
personal individuality [Einzelheit] and its particular interests should reach their full
development and gain recognition of their right for itself (within the system of the
family and of civil society), and also that they should, on the one hand, pass over
of their own accord into the interest of the universal, and on the other, knowingly
and willingly acknowledge this universal interest even as their own substantial
spirit, and actively pursue it as their ultimate end (1bid., p.282).

4.5.3. The Reconciliation Project

Rawls in his Lectures considers Hegel’s philosophy as a reconciliation project (Rawls,
2000, p.331) and he asserts that “Hegel thinks that the most appropriate scheme of
institutions for the expression of freedom already exists. It stands before our eyes”
(Ibid., p.331). In this sense for Rawls we get freedom of will ’through institutions, not
in other ways” (Ibid., p.331). So the institutions established through the scheme of
ethical life (Sittlichkeit) can lead us to a reconciliation with our social world (or external
world). Accordingly, for Hegel, reconciliation is a matter of embracing the whole social
world without isolating any particular part of it. Thus, the conception of the whole has a
fundamental place in Hegel’s philosophy. Excluding any single part from the whole,

from the universal interest in Rawlsian sense, would lead us to a philosophical error:

What raises human life above the workaday biirgerliche world is the recognition of
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the universal interest of all citizens in participating in and maintaining the whole

system of political and social institutions of the modern state that make their

freedom possible. Citizens knowingly and willingly acknowledge this universal

(collective) interest as their own, and they give it the highest priority. They are

ready to act for it as their ultimate end. This is the goal of the project of

reconciliation (Ibid., p.355).
We understand from this statement that Rawls considers the modern social world, and
the institutions actualized within the ethical life (Sittlichkeit), as the main purpose of
such a reconciliation project. Thus “the essential duty of the State and of the reasonable
is to ensure the individual’s freedom. The State or the reasonable have to limit the area
of their jurisdiction” (Ege and Igersheim, 2008, p.36). In this sense, Rawls classifies
Hegel’s idea of ethical life (Sittlichkeit) as “distinctively institutional” because of the
fact that Hegel considers persons “as rooted in and fashioned by the system of political
and social institutions under which they live” (Rawls, 2000, p.330). In this sense he
calls Hegel as “a moderately progressive reform-minded liberal, and see(s) his
liberalism as an important exemplar in the history of moral and political philosophy of
the liberalism of freedom” (Ibid., p.349). What Rawls means by “liberalism of freedom”
is a kind of unity of rational social institutions “that make freedom possible” (Ibid.,
p-349). Such a unity consists in philosophy as reconciliation and the idea of ethical life
(Sittlichkeit). Thus, the first principles of liberalism of freedom are “principles of
political and civic freedoms and these principles have priority over other principles that
may also be invoked” (Ibid., p.330). Freedom here is presented as an institutional
concept, in this respect “A Theory of Justice follows Hegel [...] when it takes the basic
structure of society as the first subject of justice” (Ibid., p. 366). Therefore the
examination of social unity and the conditions which make it possible have increasingly

had an important role in Rawls’s later works.

Rawls claims that, the agent’s understanding of social unity, in the end, constitutes the
division of the conception of co-ordinal utilitarianism and political conception of
justice. Such a real unity, which reminds us Hegel’s use of the term, is characterized by

publicly shared ends and by the intention to abstain sole afomistic” nature of modern

25 The political society he supposes here is not a unity of atomistic individuals but a unity of citizens who have
desire to achieve common ends. In this sense, the political turn of Rawls appears to be caused neither through a
theory of social atomism nor a selfish individualism. Nevertheless, there has also been an extensive debate on the
issue of atomistic attitudes in political liberalism. See Taylor, 1985, 1995; Mulhall and Swift, 1996; Walzer,
2008; Maclntyre, 1978 and1988.
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market relations. Citizens thus will consider the political institutions as an essential part
of social unity —or reconciliation— in the establishment of a well ordered society. This is
the most significant point of the re-formulated justice as fairness which seems to be
inherited from Hegel’s legacy. In this sense, Rawls states in the Kantian Constructivism
that political institutions have “decisive long-term social effects and importantly shape
the character and aims of the members of society, the kinds of persons they are and want
to be” (Rawls, 1999, p. 326). He thus finally seems to admit that “the Hegelian

liberalism integrates and surpasses the Kantian moment” (Ege and Igersheim, 2008,

p.31).

In this context we can find very detailed information about Rawls’s own reconciliation
project in political liberalism especially when we analyze his careful inquiry into the
differences between Hegel’s and Kant’s thoughts. According to Rawls, the main
difference between them is the “desire for the radical purity”. For instance for Hegel,
Kant’s moral law reflects such a desire; acting from itself but nothing else. Such a
“pure” understanding of human being as mere “moral agents” is both narrow and
alienating. It is narrow because this account of morality hardly recognizes the pluralistic
nature of “our own social world or of our particular community” (Rawls, 2000, p. 335).
Thus there is so little place for the motives which mostly available for a “consistent with
good moral character” (Ibid., p. 335). Then It is alienating because “the form of moral
life that Kant’s doctrine requires excludes so many of the desires and aspirations of
everyday life” (Ibid., p. 335). Thus, such a distance from everyday life that moral law
requires us to keep for the sake of “purity” of life “alienates us from ordinary affairs”.
We can see such an attitude, a different form of “desire for radical purity” in Marx’s
account of human emancipation. Although he is aware of the fact that political economy
is the main concern in political society, he aims to surpass the contradictions or great
problems caused by the modern state through abolishing the realm of civil society. This
is indeed an attempt to draw a pure, smooth-as-silk social world in which man will be

able to have a perfect life.

However, Hegel is neither in search of such purity, nor intended to draw a perfect world
through his understanding of the social world. Rather “he wants to allow that the aims

of everyday life [...] are fully consistent with ethical life, with what he calls Sittlichkeit”
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(Ibid., p.335). In this Hegelian social world “there are serious social problems that cause
great human unhappiness and pain”. There is thus no guarantee for happiness in this
world because social and political institutions cannot provide a purity, “no matter how
rationally designed” (Ibid., pp.335-336). It is, in a sense, a world of chaos. Then, “the
idea which interests Rawls in the Hegelian analysis of civil society is the fact that the
emancipation of subjectivity fundamentally needs this apparent chaos” (Ege and
Igersheim, 2008, p.35). Because what Hegel’s social world ensures is the conditions of
possibility for the realization of freedom —as the greatest good— even though happiness
is not guaranteed. Rawls, in the end, simply adopts the political conception of public
reason —which is derived from the Kantian idea of public use of reason— in accord with
Hegel’s project of social world. And I believe, this is the point where human rights and

economics meet on the basis of political liberalism.



156

CONCLUSION

At the beginning of this thesis, I posed myself the question of how to explain the present
form of the idea of human rights within an economic context. I have claimed that this
question necessarily invokes the discussion on the conceptions of civil society and
public reason. Before such an examination could be attempted, however, the very
foundation of the Kantian idea of the public use of reason had to be re-visited. I argued
that the idea of becoming mature provides in fact one of the extensive explanations for
the question of human rights. This analysis led me to explore the origins of becoming

mature through Kant’s practical philosophy in the beginning of this dissertation.

First of all, maturity in Kantian philosophy is thought about as the process of using
one’s own understanding by refusing external determination. This process is
straightforwardly used to explain the “enlightened” society. In this context
Enlightenment can be achieved once the freedom of using reason is acknowledged as
the condition to be ensured principally —or in other words, persons should use their
reason in order to free themselves from external necessities. The process of using reason
involves two forms: on the one hand, private use of reason, and on the other hand,
public use of reason. These two forms, of which public form of reasoning has central
importance in the process of becoming mature, constitutes the basis for Kant’s inquiry
into the question of Enlightenment. Public use of reason refers to a particular type of
reasoning that is precisely used within the relationship between Gelehtrer and reading
public. Accordingly Gelehrter expresses himself by means of writing to a reading
public. Writing, here, is the method of Gelehrter in postulating his critical thoughts
regarding the errors in the public level. Such a relationship leads reading public to
actively contribute to the public discussions through using reason publicly. Since all
sorts of “mature” agents take part in the deliberation, the model proposed here can be
thought of as akin to modern democratic societies. Yet, the key principles underpinning

this model can be found further in Kant’s philosophy.

The concept of becoming mature has a direct connection with Kant’s “moral law”,

which, in a sense, is adopted to ensure the conditions of availability for using reason
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publicly: “The criterion of everything that can be agreed upon as a law by a people lies
in this question: Can a people impose such a law on itself?” (Kant, 1784, p.4). This is
the central question that Kant examines in the context of “categorical imperatives” in
the Groundwork of the Metaphysics of Morals. Accordingly when a rational being
enjoys a free will, his actions are guided by the principles of moral law. This is the
solution that Kant suggests for the fundamental contradictions of the Kingdom of Ends
and the Kingdom of Nature which is inherent to human life. Therefore, Kant’s lawful
state (Rechtsstaat) is an “enlightened” state which is responsible to ensure the freedom
of public use of reason through the rule of moral law. This is actually pretty much the
same framework that we analyze today as a part of human rights discussions. However,
in this model, Kant seems to put much less emphasis on the relations that we see under
the general framework of civil society. That is to say, Kant’s “moral law” is less
concerned with what his contemporaries call “political economy”. This led me to follow
the “political” steps that Rawls had already passed. Because this lack of political
economic concerns in Kant’s philosophy seems to take his attention and led him to
make his famous “political turn”. Rawls’s “non-political” project in his former work A
Theory of Justice actually shares the same background with the moral theories that have
emerged throughout the Enlightenment. These theories, to which Kant and Rousseau
attach particular importance among others, strongly influenced his moral philosophy.
Therein he is concerned with the question of how the distribution of the burdens and
benefits of social co-operation can be shared out within the basic structure of society.
Since the “basic” structure serves as a system in which all major social institutions fit
together, it is regarded as the primary subject of justice. Thus the initial agreement that
would constitute the basic structure is to be made in a particular way, that is, within the

original position and under a veil of ignorance.

However this Kantian interpretation of social justice has the same “political defects”
with that of Kant’s moral law. This “defect” is the “practical impossibility of reaching
reasonable and workable political agreement in judgment on the truth of comprehensive
doctrines” (Rawls, 1996, p.63). Then, he decides to re-form the ideas postulated in the 4
Theory Of Justice which later leads him to a political turn —that I tend to call “Das John

Rawls Problem” referring to its counterpart in Adam Smith literature. This turn is



158

actually very compelling and intense in itself and I decided to leave its analysis to the
end of the dissertation and at first, I tried to focus on the ideas of “reasonable pluralism”
and “overlapping consensus”. Therein, Rawls, interestingly enough, assigns normative
priority to another Kantian idea, that is, “public reason” which appears to constitute the
most fundamental part of this turn. The basic feature of the idea of public reason is that
it allows reasonable disagreement over a wide range of moral, ethical, and other
philosophical matters. That is to say, it takes into account the diversity of personal ends

and political economic concerns which have essentially the same grounds.

I argued that such an interpretation of Kant’s public use of reason could provide a basis
for an extensive examination of human rights in the context of economics especially
when we consider human rights as the principles that address the threshold conditions
for public reasoning. In other words, the justification of human rights through the idea
of public use of reason extends the narrower scope of contemporary human rights
discussion. However, it is important to note that the theoretical framework of this
justification for human rights is unlikely to cover any “universal” approach. Rather it
presumes that the existence of relevant political and social institutions have central
importance in ensuring human rights. Thus, the existence of these institutions, that is,
the constitutional state and the pluralistic society, is one of the condition of possibility
for using reason publicly —and then for human rights. In this sense I hope to show that
the starting point of this specific understanding of the pluralistic society is essentially a
Kantian idea, however, surpasses it in the extent of political economy. This led me to
analyze the function of public reasoning in civil society within the context of Adam
Smith’s impartial spectator —the man within breast— and “Das Adam Smith Problem”. It
was then possible to investigate the role of public reasoning in the discussion of

political economy.

Das Adam Smith Problem is originated from Smith’s conception of man that is assumed
to be governed by two quite different and contradictory principles. In The Theory of
Moral Sentiments, he assigns great importance to “virtuous” man, whereas, in the
Wealth of Nations, the “vicious” man is the main concern. However, in this argument,
the role of the man within breast regarding Smith’s general body of work is

underestimated. Indeed Smith’s “man” is motivated by self-interest, however he is also
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directed by the man within breast. Smith in this sense proposes the notion of the man
within breast as a human faculty that ensures a reasonable cooperation within society.
Therefore, what I tried to show is that Smith’s “man” does not completely attach
himself neither to self-interest, nor to impartiality. Rather, Smith’s grand project put
great emphasis on the co-existence of these motives. This conceptual reconciliation
project can be then better understood by an analysis of civil society. Once I
reformulated my problematic through a political understanding of the public use of
reason, | proceed to analyze the discussion on political economy concerning civil
society and human rights. There are two significant arguments on the role of the rights
of man in civil society which have still been carried out in different forms. Of which,
one is Jeremy Bentham’s “Anarchical Fallacies” and the other is Karl Marx’s “On the
Jewish Question”. I hope that the analysis of these arguments in the context of the idea

of public reason have proved insightful for studying human rights and economics.

Bentham argues that if a right is not identified in law and not legally protected by the
government, that means that there is no such right to be claimed even if it is universal or
so. Thus, there will be no liberty, property or security and hence no rights without a
“real” system of law. So it is not possible that a “real” system of law shall cover any
claimed natural duties. Yet, Bentham’s utilitarian “man” will only pursue his own
interests within a society in which one’s self-interest is not necessarily associated with
others’. Then, individual utility is the primary subject in a legal political system. Rights
of man on the contrary are imaginary rights and they shall by no means address “real”
problems of the utilitarian man for whom public reasoning actually is not a concern. On
the other hand, in the Marxian critique, rights of man proved to be an integral part of
utility principle within the general framework of civil society. Political emancipation is
the primary subject of rights of man, that is, the moment of emancipation where man is
divided into two parts; first as an abstract citoyen in his “ethical” life and second as a
bourgeois in his private life. Although man advanced to a degree of emancipation, he
still remains alienated. In this context, Marx’s “man” is a species-being who has
recognized his own social powers: who has accomplished human emancipation by
preventing himself from aliening power such as egoism or private property. I have tried

to show that we can at this point see that Marx tends to follow, albeit to a different
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extent, a variant of the Kantian project of moral law; (1) Marx draws a course of
progress in his theory which appears to be similar —in terms of form of the progress—
with the process of becoming mature in the Kantian approach and (2) Marx deals with
the idea of species-life like Kant does with the idea of “mature” man of Enlightenment.
However Marx hardly follows a “pure” ethical line of reasoning that is already
suggested in Kantian discourse. My suggestion was that both Marx’s “species-man” and
Bentham’s “utilitarian man” lacks to recognize the framework of “co-existence” that I
mentioned in the analysis of public reason and “the man within breast”. For example

Colletti explains this fact by referring to the notion of “contradictory reality”:

I continue to believe that materialism excludes the notion of a contradictory reality:

yet there is no doubt that for Marx the capital/wage-labour relationship is a

dialectical contradiction. Capitalism is a contradictory reality for Marx, not because

being a reality it must therefore be contradictory —as dialectical materialism

would have it, but because it is a capsized, inverted, upside-down reality. | am

perfectly conscious that the notion of an upside-down reality appears to jar with the

precepts of any science. Marx was convinced of the validity of this notion. I do not

say that he was necessarily right. I cannot yet state whether the idea of an inverted

reality is compatible with a social science (Colletti, 1977, pp. 337-338).
Nevertheless what I hope to express is that the Marxian critique of rights of man can be
considered as a very insightful argument that underlines the fact that we cannot examine
the concept of civil society and human rights without addressing the questions of
political economy. Yet, Marx’s critique of political emancipation and the emphasis that
he placed on the importance of material conditions to live in a “fully human way” has,
either directly or indirectly, influenced many of recent theoretical works. Therefore I
proceed to the analysis of the capability approach —among others—, as it provides an
extensive normative framework in which the main purpose is to assess and compare
available social/political arrangements related to various levels of individual well-
being(s). I hope to highlight the pluralist dimension of the capabilities approach through
a perspective of public reason. Since this approach in its present form has been
pioneered by Sen and Nussbaum, I tried to explore their analysis of human rights. I put
more emphasis on how Nussbaum develops her version of the capabilities approach
through the idea of central capabilities. This led me to overview the discussion of listing
capabilities together with Nussbaum’s political turn. Therein, what I hope to show is

that Nussbaum’s list of central capabilities is a form of reasonable pluralism to an extent

that it is formulated to have broad applicability among different comprehensive views
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on the basis of two “core” capabilities —which I argued that these capabilities again are a

different form of Rawls’s public reason.

It has been the purpose of the preceding examination to argue that the capabilities
approach, especially when we consider Nussbaum’s version, is one possible extension
to political liberalism. And I aimed to show that the “political turns” are of central
importance in this analysis because the story about Kant is only a part of the story about
the idea of public use of reason. Finally this led me to explore two last questions in
order to prove the particular place that the idea of public use of reason holds within the
examination of human rights in the context of economics. First is the question of how
and in what way Rawls turn to political liberalism? Then what is the role of Hegel’s
philosophy in this political turn? The very first thing we need to deal with is that Rawls
himself uses the term “political” in a more Hegelian sense than a Kantian one. Rawls’s
use of the term has been refined over time in order to provide a more precise picture of
his political theory which is explained by the aim of overcoming the dualisms in Kant’s
doctrine. This leads him to recast the fundamental ideas of his theory through Hegelian
reconciliation (Rawls, 2001 p.xv and p.3), that is, the reconciliation of the innate

tension of man:

Hegel cannot have confused the historical alienation of the human spirit with
objectification without some valid reasons, other than those one might find in the
economic structure of the period and the stage reached by the capitalist system. By
objectifying himself in culture, the State, and human labor in general, man at the
same time alienates himself, becomes other than himself, and discovers in this
objectification an insurmountable degeneration which he must nevertheless try to
overcome. This is a tension inseparable from existence, and it is Hegel’s merit to
have drawn attention to it and have preserved it in very center of human self-
consciousness. On the other hand, one of the great difficulties of Marxism is its
claim to overcome this tension in the more or less near future and hastily to
attribute it to a particular phase of history (Hyppolite, 1969, p.87).

Clearly, this is the point at which Rawls seem turn to political liberalism. Then the
position in which Rawls finds himself is on the one hand originally Kantian and on the
other hand surpasses it towards a Hegelian direction. What I have tried to accomplish
was to integrate this position into one theoretical structure in which public reasoning
could serve as a basis for human rights. Because, such a reasoning doesn’t claim to
overcome the “innate tension” of man. Yet, it is my claim that the material and social

conditions for “becoming mature” —or being a Gelehrter— should be taken together in
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the analysis of human rights. Since “emergence from immaturity” requires a certain
level of wealth which may prevent man from dependence of external guidance,
economic concerns are indeed very much integrated into these material conditions. In
this sense, although the constitutional state is one of the condition of possibility for
using reason publicly, it would alone fall short to maintain all the conditions of public
reasoning. What is also needed there is to provide persons appropriate material
conditions by means of economics in order to ensure freedom of public use of reason. In
this context, there is still much to be explored concerning the relationship of civil
society and the state especially when we consider the central role of public reasoning in
the process of becoming mature. Therefore, I hope that the concept of public reason
might prove to be a useful conceptual connection between human rights and economics.
Since there might be still many remaining questions, I am totally aware that such an
analytical interpretation is only a starting point, rather than the conclusion of a human

rights analysis.
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